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3000y8ay Kagheopu KPUMIHAIBHO20 NPOLeCy

Hauionanwvrozo opuduuroco yrisepcumemy imeri Apocnasa Myopoeo,

nepuLlll 3acMynHUK KepieHuKa

Jlyearncoroi micuesoi npoxypamypu Ne 2 JIyearcokoi obnacmi

TEHE3A TIIIXOJIIB II0JI0 BUSHAYEHHS
CUCTEMMU 3ATIOBIKHUX 3AXOJIIB,
HE TIOB’I3AHMX 3 I30JIAIIEI0 0COBU

AHoranisi. CrarTs NpHUCBAYCHA OCIIKCHHIO TCHE3U
BH/IIB 3aI001’KHUX 3aX0/(iB, HE ITOB’A3aHUX 3 130JISII€I0 0COOH.
VY crarTti npoaHai30BaHO HU3KY MPOOJIIEMHHMX MHTaHb IIOO0
3ano0KHUX 3aXO0/iB 3rigHO 3 KpruMiHaIB-HAM NpoLiecyaabHUM
KOJIeKCOM. BuokpemieHo miaxonu mono kiacudikarii 3amo-
OIXKHHUX 3aXO/IiB, HE ITOB’A3aHUX 3 130JIAIIIEI0 0COOH.

PedopMyBaHHS YMHHOTO KPHMiHAJIBHO-TPOLECYaTEHOTO
3aKOHOZIAaBCTBA Oy/0 BUKIHMKaHE peOpMYBaHHIM JI0CYJOBOTO
PO3CIiTyBaHH KPUMiHAIBHOTO MPOBA/KEHHS 11 CTBOPEHHS
JIEBMX MEXaHI3MiB IOTpUMaHHA 1paBs i cBoOOA onuHu. Bin-
noBinHO 10 cT. 3 KoHcruryuii YkpaiHu ntonuHa, 11 KUTTS
1 3I0pOB’S, YeCTh 1 TiIHICTh, HEIOTOPKAHHICTH 1 Oe3meka
BU3HAIOTHCSA B YKpaiHi HaWBUINOI0 COLIaJbHOIO LIHHICTIO.
IIpaBa i cBOOOMM JHOAMHHU Ta iX rapaHTil BU3HAYAIOTh 3MICT
1 CIpSIMOBAHICTh MisTBHOCTI JepykaBu. Iy 3abe3neucHHs
BUKOHAHHS JEPKaBOIO MOJIOKEHbB, 3aKpilieHuX B OCHOBHOMY
3akoHi, Oyso po3pobieno Ta npuitHsaTo 13 kBiTHA 2012 poky
KpuminanbHuii npouecyanbHuil Kogeke Ykpainu, skuil HaOyB
yrHHOCTI 3 20 JHcTONana Toro * poky. Baxinmeum 3acobom
3MIIHEHHSI 3aKOHHOCTI Ta MPaBOMOPAIKY B KPUMiHAJILHOMY
CYJIOYMHCTBI € JOTpUMaHHA Ta 3a0e3MECUCHHS MPaBOBUX
MIPUITUCIB, IO CTOCYIOTHCSI 3aCTOCYBaHHS 3allO0DKHHUX 3aXO-
niB. Lli HOpMU TapaHTYIOTh OXOPOHY TAKUX KOHCTUTYLIHHUX
paB i cBOOOJ rpOMa/isiH, SIK HEOTOPKAHHICTh 0COOH, JKUTIIA,
MaiiHa To1o. JIoCaiHKEHHIO CHCTEMU 3a001KHUX 3aX0/IiB, HE
OB sI3aHUX 3 130JIAI[i€}0 0COOM, JOCI B HAyKOBIii JiTeparypi
MpUIISIAcs HENOCTaTHA yBara, OUIbLIICTh HAayKOBIIB, SIKi
3aliMaNIuCs JOCIIKEHHSIM 3alo0DKHUX 3aXOJliB, po3Iysuana
CYKYIIHICTH 3aI001KHHX 3aX0/1iB a00 JIHIIe OKpeMi 3armo0iKHI
3aX0M, HE NPUIUIAIOUN HaJIeXKHOI yBaru aHasi3oBi 3amo0ix-
HHUX 3aXOJIiB, HE MOB’3aHUX 3 130JIS1I€I0 0COOH, IK OKPEMOMY
CHUCTEMHOMY YTBOPEHHIO.

KnruoBi cjoBa: 3amoOiKHI 3aX0aM, BHINA 3alO0IKHHX
3aX0iB, 3aX0IH 3a0e3MeYeHHs] KpIMIHAIBLHOTO IPOBaKEHHS,
3armo0XKHI 3aX0/IH, HE OB’ sI3aHi 3 130JIAIIE€I0 0COOH.

IoctranoBka npodaemu. Knacudikaris 3amo0iKHIX 3aX0MiB,
HE TOB’S3aHKX 3 30JIA1Ii€0 0c00H, 0Ci He Oyla IpeIMEeToM Crie-
IiaJbHAX HAYKOBHX AociimkeHb. HeoOximnicth X Kimacudixarii
OKpEMO Bill 3amOODKHIX 3aXO/IiB, TIOB’S3aHKX 3 i30JIAIII€I0 0COOH,
BUK/IMKAHA MIOTPEOOI TOYHOTO BCTAHOBJICHHS CYTi OKPEMHUX HEi30-
TIIAHEX 3aM001KHIX 3aX0/iB 1 MEXaH13MY IXHBOT i

JIOCTIIKeHHA MUTaHb, MOB’S3aHUX 13 BHBYCHHAM IOHATTS
Ta BUJIIB 3aMOODKHIX 3aX0MiB, MicTaATheA y mpatsix LJ1. Tlerpyxina,
B.C. Yucrsxosa, 3.]1. €nikeesa, 3.0. Kospurn. Y pobotax ykpain-
cokix yuenux B.B. Hazaposa, O.II. Kyumncskoi, TLII. ITnmmm-
yyk, C.B. [acrymenko, O.€.Omensuenxo, B.O. Ilomemomxka,
A.B. Monnosana, [0.I1. Anenina, F0.M. I'pomesoro, €.I. Kopa-
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nenka, B.T. Manspenka, O.b. Mypasina, B.C. 3enenenpkoro,
B.B. PoxkoBoi Ta iHIINX TaKoX AOCHTh [PYHTOBHO JOCIIIKYEThCS
npo0ieMa BUBYCHHS 3aM00DKHAX 3aXOMB.

MeTot0 HaIIOT HAYKOBOI CTATTI € TOCIDKEHHS HIIXOIB IOJI0
BU3HAYECHHS BUIIB 3aII001KHIX 3aX0/iB, HE [I0B’ A3aHHX 3 i30/IAIIEI0
0CO0H.

Buknag ocHoBHoro marepiany pociuimkenns. [Ipobmema
3aCTOCYBAHHS 3aMO0DKHIX 3aXO/IiB Y KPUMIHATEHOMY CYIOYMHCTBI
HATIEKHUTH JI0 HAHBKIMBIIINX Ta BOAHOYAC HAMCKIA/HIIINX TPO-
fmeM HayKn KpUMiHAIBHOTO Tpotiecy. BrokpeMieHHs 3amo0iKHuX
3aXO0JIiB, HE TIOB’13aHKX 3 130/IALEI0 0COOH, CIPUUMHEHE HEOO0Xi -
HICTIO 3a0€3MeYeHHs MPaBOOXOPOHHUX OPTaHiB PEKOMEHATMH
1010 IPABUIBHOTO 00PaHHS f 3aCTOCYBAHHS 1010 0COOH 3am00iK-
Horo 3axoxy. [linTpumyemo 3 1poro mpusony aymky B.A. Muxaii-
J0BA, SIKHUiT BKa3ye, [0 KOPUCHICTb Kiachikallii 3amo0ihKHIX 3aX0-
ZiB TIONATA€E B TOMY, IIO 3 il JOOMOIOK0 OTPUMYEMO IHCTPYMEHT
JUTS TOYHIIIOTO BCTAHOBEHHS CyTi KOHKPETHHX 3aMOOIKHIX 3aX0-
ZiB, 030pOIOEMO CIIIYHX MPAKTHYHOI0 METOIMKOIO BHOOPY OMTH-
MAJILHOTO 3aMO0DKHOTO 3aX0/Ty ISl KOHKPETHOTO 00BHHYBAYEHOTO
3 YpaxyBaHHAM 0co0MMBOCTEH Horo ocobm [1, c. 58].

Hagenemo xnacudiramii 3amobixnmx 3axonis. Tax, C.I. Bikrop-
CBKHi BULIAB Taki 3am001KHI 3aX01H B JOPEBOTFOLIHHOMY KpHMi-
HAIBHOMY TIpOTIeCi:

a) 3amo0DKHI 3aXOfH, MO TO030aBIAIOT OOBHHYBAYEHOTO
(i3nYHOT MOKIMBOCT] YXWIATHCA Bif CIACTBA Ta CyAy (Hamp-
KJ1a]1, 1030aBJeHHS BOI Y BUIVIA/] TOMAIITHBOTO aperTy abo B3ATTs
iz BapTy);

0) 3amo0iKHI 3aX0MIH, MO 3aNAIIATh TAKy (i3UIHY MOMKIHI-
BICTh, alle BCE-TAKU € MIEBHOIO MEPEIIKOOI0 A YXWIEHHS, X04a
TIpH IHOMY YCKIIQIHIOIOTE CBOOOMY TepecyBaHHS (BiTiOpaHHS BHIY
Ha TIPOKUBAHHA 200 3000B’3aHHS MiAMUCKOIO TPO HEBITYUCHHS
Ha ABKY IO CITiTIOTO, TIepeada 1M1 0COOMMBHIA HATIISAL MOMIIII);

B) 3amo0iKHI 3aX0/H, O CTBOPIOIOTh OCOONMBHI MOTHB He
YXWIATACA (IPUHHATTS 3aCTaBH, Tiepesada Ha mopykn) [2, ¢. 147].
Cxoxi mormsamu MaB 1 1.5, QolfHUIBKYH, KA OCTAHHIO TPYMy
3a00DKHUX 3aXO0[iB HA3KMBAB TAKUMH, 1[0 MAOTh CBOIM 3MICTOM
TpormoBe ab0 MaitHoBe 3a0e3meueHHs [3, . 334].

Hacrymmy knacudikarito mpomonye M.A. Uenbnos, Sxuii yci
3amo0KHI 3aX0/ MOAUIAB HA 3aXOMH (i3HYHOTO MPHUMYCOBOTO
XapakTepy Ta 3aXO[H ICHXONOTIYHOTO MPHMYCOBOTO XapaKTepy.
Jlo 3axoiB i3MIHOTO TPHMYCOBOTO XAPAKTEPY, OKPIM B3ATTA Mil
BapTy Ta IOMAIIHBOTO APEIITY, CIiT BiTHECTH TUMYACOBHIT APEIIT,
eKCTPAIHIIHAN apemT, epeaanHs HeTOBHOMITHBOTO i HATJIA
aJIMIHICTpalii AUTIIO] YCTAHOBH, TOMIMIEHHS HEMOBHOMNITHBOTO
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y TpUIMATBHAK-PO3TOALTBHAK TS JUTEH, MOMIMIEHHS 0co0h 70
TICHXiaTPUYHOTO 3aKJIay B YMOBH, 110 BUKIIOYAKOT il HEOE3NEUHY
noBeninky. OTxe, BCi iHIIT 3aX0/IM HATIEKATH 10 3AO0IKHIX 3aX0-
ZIiB TICHXONOTTYHOTO PUMYCOBOTO Xapaktepy [4, c. 334].

Cxoskoi mo3uuii oTpumyBauch i Taki BueHi, sk LJL [erpyxin,
TOMUIAIOYH 3aXOMH TICHXOJNOTI9HOTO TPHMYCOBOTO XapakTepy Ha
MaifHOBI 1 HemaiiHoBi [5, c. 170], ta A.B. CmuproB i K.b. Kamu-
HOBCBKHH, SIKi PO3MOAUILIN MCHXONOTIYHI MPUMYCOBI 3amo0iKHi
3aXO/IM Ha TPH TPYIH: a) 3amo0iKHI 3aX0MH, 3aCHOBAHI Ha 0CO0H-
CTOMY CILIKYBAHHI CaMOT0 0OBHHYBaY€HOTO (ITiJMKCKA MPO HEBH-
i30 1 HaNeXHy TOBENIHKY); 0) 3amo0DKHI 3aXOIH, 3aCHOBaHI Ha
MA{HOBIH BiMOBITANBHOCTI (3acTaBa, KA BHECEHA CaMHUM OOBH-
HYBaYCHHM); B) 3amO0DKHI 3aX0/IH, 3aCHOBAHI Ha JIifX TPETiX 0cid
(ocobmcTa MOpyKA, HATIAN KOMAHTYBAHHS BIMCHKOBOI YaCTHHH,
HATTS 32 HEMOBHOMITHIM TiJO3PIOBAHMM M OOBHHYBAYEHIM,
3aCTaBa, BHECEHA TPETHOK 0c00010) [6, ¢. 589].

[JI. Tpyno i JLK. TpyHoBa mpOmOHYIOTH Taky KiIacH-
dixamito 3amo0iKHEX 3aXOiB: a) 3amo0iKHI 3aX0.H, TOB’f-
3aHi 3 M030aBNEHHAM BOJi (B3ATTA Mix BapTy); 0) 3amo0ikHi
3aX0/IH, TIOB’A3aHi 3 00MEKEHHAM CBOOOIN TepecyBaHH (i
MACKA MPO HEBUI3/, TOMAIIHIH apemT, HArMA KOMaH/yBaHHS
BiliCbKOBOT YaCTHHHU, HATIAM 33 HETOBHONITHIM 0OBMHYBaye-
HIM); B) 3a1001KHI 3aX0/H, OB’ A3aHi 3 00MEKECHHAM MaiHO-
BUX TPaB 00BMHYBAYeHOTO, MiZ03PIOBAHOTO abo TpeTix 0cib
(3actaBa); T) 3am00XKHI 3aX0/[1, MOB’SI3aHi 3 TAPAHTIEN TPETIX
ocib (ocobmcra mopyka). Sk 3a3Hayar0Th BYEHI, BIAMIHHICTH
JIBOMA TPyIaMy MONATAE B TOMY, IO MOTEPEIKYBAIbHI 3210~
OiKHI 3aX01M HI B 4OMYy HEe 0OMEXYIOTh TMPABOMIPHOI MOBE-
JIHKH 0c00H, BIZIHOCHO AKOI 3aCTOCOBAHO 3aMOOLKHUH 3axXif,
a 00MeXyBalbHi TEBHOI0 MIpOK0 OOMEXYIOTh ii MOBEAIHKY
[7, c. 162]. Ilpote 3a3HadeHi aBTOpH KiacuiKyBaad 3armo-
ODKHI 3aX01H Y BCill iX cykymHocTi, a Ha Knacuikauii Heizo-
NAUIAHEX 3aM001KHUX 3aX0[IB Maiike HE 3yIUHSIUCA.

JLM. Jloboiiko kmacudikye 3amoOiKHI 3aX0mM 3aeKHO Bl
CTyTeHs 00OMEXEHHS TpaB 0co0M Ha i30MALIHHI Ta HEI30MAIIHHi.
Jlo i30MsIiiHIX 3aM00DKHUX 3aXOMiB BIH BiIHOCHTh 3aTPUMAHHS
1 B34TTS i BapTy, a JI0 HE3ONAINHIX 3aMO0IKHAX 3aX0/iB — yci
iHImi 3amo6ixHi 3axomu [8, ¢. 131].

H.B. TxadoBa Bci Hei3oMAMiiHI 3a001KHI 3aX0/1Hd, ependadeHi
B KIIK Yxpainu 1960 poky, po3nozinse Ha Tpy rpyImu:

a) 3amo0DKHI 3axofH, fAKi (aKTHYHO OOMEXYHOTh CBOOOTY
0co0H, BKJTFOYAI0YH CBOOOMY TepecyBaHHA (MiAMACKA TIPO HEBH-
i31, HATIIA KOMAH/TyBaHHS BiiCHKOBOI YACTHHH, & TAKOX Tepeaaya
HEMOBHOJITHBOTO TTiJ] HAVIS| a/IMIHICTpaIlil CIIeIiai30BaHol ycTa-
HOBH, B Kl BiH mepe0yBac);

0) 3amoOiKHI 33X/, SKi JiIOTH MICHXOMOTIYHO, TOOTO MaTepi-
allbHI CTHMYITH (3aCTaBa);

B) 3am00DKHI 3aX0IH, AKi JIIFOTh MOPANBHO (0COOMCTA TOpYKa,
TPOMAJIChKA TIOPYKA, Mepe/iada HeMOBHOMITHROTO il HAMISAJ 0aTh-
KiB, OMIKYHIB, TKTyBaIbHIKIB) [9, C. 13].

Hacrymmy xnacugixariito 3axofiB, He 0B’ 3aHNX 3 130JIAILIE0
0co0M, Ha TJICTaBI CHeNU(iYHIX BIACTHBOCTEH 0COOM, BIIHOCHO
AKoi Moxke OyTH 3acCTOCOBAHME 3amoODKHMI 3aXifl, 3MiCHHITH
B. Poxuosa ta B. Jlinkan. BoHu Buiimimm Taki rpymu:

a) 3arajibHi HEI3OMAIIAHI 3amO0DKHI 3ax0md, TOOTO Taki, 110
MOXYTb OYTH 3aCTOCOBaHI 10 OyIb-AKOTO MiTO3PIOBAHOTO, 00BH-
HYBaY€HOTO, MiJICY/IHOTO, 3aCy/keHOr0. Jl0 3aralbHUX HEi30Jslli-
HKX 3aM001KHIX 3aX0/IB BOHH BIHOCATD MiIMKCKY TPO HEBHUI3,
0CODMCTY MOPYKY, OPYKY TPOMAJICBKOI opranizaii abo Tpym1oBoro

KOMEKTHBY, 3aCTaBY, & TAKOXK 3aMo0iKHE 0OMEKEHHS MO0 0CO0H,
BITHOCHO SIKO1 TIOPYIIEHO KPHMIHATBHY CTIPABY;

0) crmerianbHi HEI3OMALIHI 3aMO0DKHI 3aX0H, TOOTO TaKi, 1o
MOXKYTb 33CTOCOBYBATHCS JIHINE 0 TIEBHHX CY0 €KTIB, a 10 {HIHX
Ccy0’€KTIB 3aCTOCOBYBAaTHCA HE MOXYTb. [l0 criemianbHuX Hei3o-
JNAIIAHAX 3am00DKHUX 3aXOiB BITHOCATH HALISN KOMAH/yBAHHS
BIICBKOBOI YACTMHM T4 BIIJAHHA HEMOBHONITHBOTO IiJ| HALIAL
0aTbKiB, OTIKYHIB, TIKTyBANBHUKIB 400 amMiHICTpAIii ANTIUOI
ycranosu [10, c. 24].

3a pi3HMLEI0 B MEXaHi3Mi BIUTHBY Ha 0COOY, BIZTHOCHO SKOi
o0pano 3amo0ixanit 3axinm, O. JlyxiH knacuhikye 3amo0ixHi 3aX011
Ha TaKi TPyIu:

a) 3ano0DKHI 3aX0fH, WO AiFOTH Ge3nocepeHbO Ha 0OBHHY-
BayeHoOro (MIMKCKA PO HEBHI3M 1 3aCTaBa, KA BHOCHTHCS CAMIM
00BHHYBa4YEHNM);

0) 3amoOiXHI 3aX0/H, 110 AIFOTh HA 0OBUHYBAYEHOIO OMOCE-
penKoBaHO, TOOTO IUIAXOM BILTMBY depe3 TpeTix ocid (ocobucra
TMOpyKa, TOpyKa TPOMAJICHKOi opraHi3amii abo TPyIoBOTO KOMEK-
THBY, & TAKOXK 3aCTaBa, Ky BHOCHTB TpeTs ocoba) [11, c. 76].

BucHoBkH. 3acTocyBaHHs 3an001KHIX 3aX0/iB SK BHIY 3a0€3-
TIEYeHHST KPUMIHAIBHOTO TPOBADKEHHS € OHEM i3 OCHOBHHX
TIUTaHb, AKi BUHUKAIOTH B TPOLECI JOCYIOBOIO PO3CIiTyBaHHS
Ta CYIOBOTO MPOBAKEHHS. [CTOPHYHMIA 1UISX BUHAKHEHHS 1 PO3-
BUTKY 3amMOODKHAX 3aXOMiB, HE TOB’S3AHMX 3 I30JAIIE0 0COOH,
XapaKTepH3yeThCs TEHAEHIIEI0 10 30UIBIICHHS iX KUTBKOCTI, IO
CTIpHSIE 1HJMBIyaTi30BaHOMY iX 3aCTOCYBAHHIO Ta € aJIbTEPHATH-
BOIO MIOZO TPUMAHHA Tiif{ BapToro. [Ipoananizyasum migxomu 10
BI3HAYCHHS Ta KiacHikamii 3amo0DKHUX 3aX0JiB, MOKHA JIHTH
BHCHOBKY, 10 3a3HA4EHi MUTAHHS y 3B’A3KY 13 YMCICHHUMH 3Mi-
HAMH KPUMIHATBHO-TIPOLIECYATbHOTO 3aKOHOJIABCTBA T BIOCKOHA-
JNIEHHSM CIiT40-Cy0BOT MPAKTHKA MOTPEOYIOTh MOAANBIIOT0 Hay-
KOBOTO O0IPYHTYBaHHS Ta JIOOTPAIFOBAHHS.
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Butenko V. Genesis of approaches to identify a system
of safeguards not related to personal isolation

Summary. The article is devoted to the study of gen-
esis of types of preventive measures not related to isolation
of the person. The article analyzes a number of problematic
issues regarding preventive measures in accordance with
the Criminal Procedure Code. The approaches to classifying
preventive measures not related to the isolation of the person
are distinguished. The problem of the application of preventive
measures in criminal proceedings is one of the most important
and complex problems of the science of criminal proceedings.

The reform of the existing criminal procedural legisla-
tion was prompted by the reform of the pre-trial investigation
of criminal proceedings in order to create effective mechanisms
for respect for human rights and freedoms. According to Art.
3 of the Constitution of Ukraine, a person, his life and health,
honor and dignity, integrity and safety are recognized in
Ukraine as the highest social value. Human rights and free-

doms and their guarantees determine the content and orienta-
tion of the state. In order to enforce the state, the provisions
enshrined in the Basic Law were developed and adopted on
April 13, 2012 by the Criminal Procedure Code of Ukraine,
which came into force on November 20 of the same year.
An important means of strengthening law and order in crimi-
nal proceedings is to comply with and enforce legal provisions
regarding the application of preventive measures. These norms
guarantee the protection of such constitutional rights and free-
doms of citizens as the inviolability of the individual, housing,
property, etc. The study of preventive measures not related to
the isolation of a person has so far received insufficient atten-
tion in the scientific literature, with the isolation of the individ-
ual as a separate systemic formation.

Key words: preventive measures, types of preventive
measures, criminal proceedings, preventive measures not
related to the isolation of a person.
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