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Burylo Yu.P.,
Candidate of Law Sciences, 

Associate Professor, 
Senior Lecturer, Department of constitutional and administrative law, 

Kiev National Economic University named after Vadim Hetman

IndIrect means of state regulatIon 
In the InformatIon sector of the economy

Indirect means of state regulation in 
the information sector of the economy are 
becoming increasingly important in an 
information society and a market econo-
my. Indirect means of state regulation are 
ways of achieving public goals through 
influence on economic interests of busi-
nesses. In the information sector of the 
economy such indirect ways of state reg-
ulation as state procurement, tariff regu-
lation, tax exemptions and state subsidies 
are used.

state procurement of information goods 
is supposed to serve public interests in in-
formation sphere. for this reason in some 
cases legislation provides for mandatory 
procurement of such goods and services. 
tariff regulation is mostly used in the 
telecommunications industry. regulation 

of tariffs on universal telecommunica-
tions services is highly important. It is 
suggested that mobile broadband Internet 
access services should be part of universal 
telecommunication services. It is also sug-
gested that telecommunications operators 
providing mobile broadband Internet ac-
cess services should be exempt from radio 
spectrum tax to the extent that allows to 
cover the their losses from the provision 
of these services.

state subsidies are meant to compensate 
the losses incurred by the media providing 
content for social needs. It is important 
for clearly identify and legally define the 
objective of such subsidies, which must be 
used only to cover the rent and mainte-
nance of office and other production costs 
of such media.
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Verbitska M.V.,
Candidate of Law Sciences,

Senior Lecturer, Department of regulation of economics and law,
Law faculty, Ternopil National Economic University

the analysIs of major changes In the legal 
regulatIon of the orderIng proceedIngs 
by the law of ukraIne named «about the 

judIcIal system and status of judges»

the article is investigated to the major 
trends in the development and improve-
ment of the legal regulation of ordering 
proceedings in ukraine.

In particular, the changes in the list of 
requirements, on which may be issued a 
court writ, were analyzed in details. with-
drawal of the requirement, based on a writ-
ten agreement, with the list of grounds for 
the issuance of a court order, is regarded 
as a bad legislator’s move considering that 
the fact is that this requirement was in 90 
percent of one hundred bases for the is-
suance of court orders, part of which was 
abolished extremely low.

author reasonably criticizes the provi-
sions for mandatory use the ordering pro-
ceedings in certain cases, stresses that al-

ternative should be characterized as a sign 
of this simplified proceedings.

the input stage opening of the ordering 
proceeding as a positive step of the legis-
lator is investigated. there is emphasized 
that today some of the shortcomings in the 
regulation of representation in ordering 
proceedings are eliminated.

at the same time the author points out 
that major changes were occurred in the 
procedure of the cancellation of a court or-
der, entered an open trial, which investi-
gated the application for cancellation. the 
author notes that the judicial statistics and 
practise show that not all of the changes 
introduced by the law of ukraine named 
«about the judicial system and status of 
judges» are effective and appropriate.

Gatsenko O.A.,
Chief Specialist of law department of Chernihiv city council

Improvement of the legal regulatIon 
of certaIn compulsory share In the 

InherItance of copyrIght rIghts

one of the outstanding problems in law 
relating to inheritance copyright rights 
remains the question of the application 
of the compulsory share of inheritance - 

legal institution known since the days of 
roman law. 

In legal literature on the subject ex-
pressed different positions: a statement 
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that the property rights of the author 
does not have to be taken into account 
when determining the compulsory share 
of inheritance to claim that these rights 
should apply in full general rules of in-
heritance. 

In considering this issue must first ex-
amine what the consequences may be ap-
plication of the provision on compulsory 
share of inheritance in succession to copy-
right, including the possibility of apply-
ing the provisions of the compulsory share 
of inheritance in the transition copyright 
to compensation in accordance hereditary 
succession, defining required sure to share 
in the inheritance of the exclusive rights 
to use the work, and to consider the protec-

tion of moral rights by persons entitled to 
a compulsory share of inheritance.

analysis of the possibility of application 
of the compulsory share of inheritance in 
succession copyright leads us to conclude 
that the national legislation does not cur-
rently contain any provisions that would 
allow deny the application of these provi-
sions in succession copyright, no despite 
the fact that this may lead in practice to 
a number of negative effects. In order to 
address the shortcomings outlined need to 
make changes to the national legislation 
regarding establishment of a special order 
of application of the compulsory share of 
inheritance for cases of inheritance copy-
right.

Yezhel O.L.,
Ph.D. student of the 3rd year,

Department of commercial law and process,
National University «Odesa Law Academy»

InterpretatIon of state requIrements 
conceptIon In the fIeld 
of publIc procurement

public procurement can be defined as a 
system of relations between the state (pub-
lic customers) and business entities of all 
forms of ownership (implementing pro-
curement) related to the planning, develop-
ment, deployment and execution of planned 
intercourse for the supply of goods, works, 
services by means of a public contract in 
the specified range to meet the needs of the 
state according to budget and other fund-
ing sources. the main goal of the process of 
public procurement is to meet public needs.

the legal definition of «state require-
ments «conception identifies the specif-
ic procurement as state regulation of the 

economy. but despite the legal definition of 
this concept, there are scholars that equate 
the «public requirements» with the «public 
order», expounding the meaning of term 
«public requirements» in the field of pub-
lic procurement incorrectly. therefore, the 
article focuses on the distinction between 
«public order» and «public requirements» 
and the interpretation of «public require-
ments» in the field of public procurement.

some authors argue that the concept of 
«public order» narrower than the concept 
of «public requirements». (l.m. davlet-
shyna, k.v. kychyk, l. karatanova and 
m. kurz). but, considering this position, 
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scholars argue that we should not equate 
the above concepts. Indeed, «public order» 
and «public requirements» are definitions, 
related to different areas. the state order 
is a system of relations between the state 
and business entities of all forms of own-
ership, directed on satisfying the state re-
quirements.

state requirements should be interpret-
ed as requirements, directed on solution 
of the major social and economic prob-
lems, implementation of national and in-
ternational programs and functioning the 
subjects of public procurement on the ac-
count of state budget and other sources 
of funding.

there is a scientific idea that public 
requirements are special public interests, 
which are provided by the usage of special-
ly developed legal mechanism.

the term «public requirements» is a le-
gal definition, but the term «public inter-

est» is some broader issue. the concept 
of state requirements is based on the no-
tion of deliberated and accepted by state 
public interest. satisfaction of state re-
quirements is the main pre-condition for 
satisfaction social and state needs. state 
requirements have an economic and social 
sense. In other words the concept of «re-
quirement» is closely connected with the 
notion of «interest».

taking into account interpretation of 
«state requirement» conception in the field 
of public procurement the author of this 
article supposes it would be appropriate to 
use the term «public requirement» instead 
of the term «state requirements», i.e. to 
insert changes in art. 1 of the law of 
ukraine «about state order for satisfac-
tion state requirements». this will enable 
to approximate «state requirements» inter-
pretation to the real economic relations (in-
terest) in the field of public procurement.

Ivanenko M.A.,
Ph.D. student, 

Department of problems of civil, labor and business law,
Institute of State and Law named after V.M. Koretskii,

 National Academy of Sciences of Ukraine

correlatIon of legal InstItutIons 
of restItutIon and vIndIcatIon 

In the cIvIl law of ukraIne

the difference between person of res-
titution claim and vindication is based on 
differences in the legal nature of these 
civil-law institutions. vindication is a rem 
way to protect rights, but restitution is 
an obligation requirement. we can’t agree 
with the position on the legal nature of 
restitution as vindication requirements. 

It is commonly claimed that vindication is 
proprietary (or rem) way rights to protect 
legal rights. the essence of this method is 
that the owner may reclaim property that 
he owns, from the person who owns them 
without any legal grounds. 

restitution as a protective measure, in-
tended to restore the legal status of per-
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sons by returning those persons each other 
everything that they gave in invalid deal. 
thus, unlike vindication, restitution is al-
ways has obligatory nature, and that’s why 

refers to the binding legal ways to protect 
rights and interests of different persons. 
the parties of restitution obligation always 
are the parties of invalid deal.

Ilina Y.P.,
Senior Instructor,

Department of civil and economic law and proceeding,
International Humanitarian University

the formatIon and development 
of the InstItutIon of notarIes’ actIons 

appeal In ukraIne

the degree of development of scientific 
issues related to judicial order of appeal to 
notaries enough, although in recent years 
ukraine has a significant amount of work 
has been devoted to the specific issues of 
notaries (v.v. barankova, a.a. grynenko, 
g.y. gulevskaya, n.v. Ilieva, n.v. kar-
naruk, v.v. komarov, I. miller, j.p. pan-
talienko, a.I. popovchenko, k.I. fedorova, 
e.I. foursa, s.y. foursa etc.).

special attention deserves the thesis of 
the domestic legal k.l. Zilkovskaya on 
«judicial procedure for appeal of notarial 
acts and their denial of having committed» 
(odessa, 2013), which contains specific 
proposals for legislative regulation of the 
order of the court of appeal to notaries. 
however, these proposals should not be 
limited to novels of the law of ukraine 
«on notary» and the code of civil pro-
cedure. because of the uncertainty of the 
legal nature of the Institute of appeal to 
the notary legal system of ukraine, the do-
mestic legislation does not yet contain the 
relevant rules, which would be clearly reg-
ulated by a special procedure for applying 
to court for appeal of notarial acts, deny-
ing the transaction.

In the verkhovna rada deputies I.g. 
berezhnaya, I.a. gorina was introduced a 
new version of the draft law on notaries, 
which was registered in the verkhovna 
rada of ukraine of march 22, 2013 (№ 
2627). «the draft law of ukraine «on no-
tary» article 83 established that the dis-
pute about the wrong notarial acts or ille-
gality in the commission of a notarial act, 
or failure in the commission of a notarial 
act is considered by court action proceed-
ings under the rules of civil procedure.

also I.g. berezhnaya was introduced 
the draft of the ukraine (№ 3197 from 
19.09.2008), buyout goes through a certain 
process improvements based on the resolu-
tion of the verkhovna rada of ukraine on 
19 april 2011 «on returning to the final-
ization of the draft of the notary proce-
dure code of ukraine.»It provides, in ar-
ticle 79, which regulates the recognition of 
the notarial act invalid, it is determined 
that the issue of law that is associated with 
a notary's actions before the courts of civil 
jurisdiction in the order of action produc-
tion. article 80 of the draft of the ukraine 
devoted to the appeal of illegal notarial 
acts or denying the transaction.
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this article also found that the consid-
eration of such cases shall be made in the 
order of action of civil proceedings. In the 
development of the new law on notaries 
and npk ukraine should pay particular 

attention to not only the organization of 
notaries, notaries notary order fulfillment 
operations, but also focus on the regulation 
of the procedure of appeal to notaries, giv-
en the demands of the civil procedure law.

Kaneva S.Yu.,
Degree-seeking applicant, Department of private law,

Faculty of private law, IEML Russian State Humanitarian University,
Expert of Funds of obligatory medical insurance of the RF

partIcularIty of personalIZed account  
of the Insured persons’ rIghts 

In relIgIous and other belIefs In the fIeld 
of compulsory medIcal Insurance

the article is devoted to the issues of le-
gal status of personal data, to problems ap-
pearing in the process of application of leg-
islation on personal data, concordance of 
russian legislation on personal data with 
the federal law «about obligatory medical 
insurance in the russian federation» for 
the protection of individuals with regard 
to automatic processing of personal data.

obligatory medical insurance is a part of 
system of the state social insurance. It is a 
specific kind of insurance which provides 
to all citizens free health services.

realization of services in program of 
obligatory medical insurance as well as in 
all other kinds of insurance, is regulated 
by rules, only in this case rules are estab-
lished by the law of the russian federa-
tion «about obligatory medical insurance 
in the russian federation» (federal law 
№ 326-fZ).

regulations of the federal law № 326-
fZ and published in order to ensure imple-
mentation of federal law № 326-fZ com-

pulsory health insurance regulations don’t 
regulate the sphere of religious rights of 
the citizens (religious views).

all in all the provisions of the rules 
of compulsory medical insurance does not 
touch constitutional rights of the insured 
persons in the field of religious and other 
beliefs, and do not contradict the legisla-
tion of the russian federation, including 
the law on freedom of conscience and reli-
gious associations.

under the terms of paragraph 4 of arti-
cle 13 of the federal law of 21.11.2011 № 
323-fZ «on fundamentals of protection of 
the health of citizens in the russian feder-
ation» provision of information constitut-
ing a medical secret, without the consent 
of a citizen or his legal representative are 
allowed to implement the accounting in the 
system of compulsory social insurance.

current legislation of obligatory medi-
cal insurance deletion of the personal data 
of insured persons from the unified state 
register of insured persons is not provided.
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Kizlova O.S., 
Doctor of Law Sciences, 

Professor, Department of civil and economic law and proceeding,
 International Humanitarian University 

usIng the defInItIon of «contractual 
oblIgatIons» In the current legIslatIon

one of the oldest and most typical le-
gal constructions there is an agreement. In 
the theory complete and unfolded type of 
studies about an agreement it was formed 
roman civilest and lasted the object of re-
ception on many ages. for this time a con-
struction did not test a «agreement» some 
cardinal changes, however, taking into ac-
count development of public relations, it 
is modified. the modern stage of develop-
ment of ukraine is characterized the con-
siderable increase of role value of agree-
ments which especially  arise up within the 
framework of the separate fields of law 
(civil, commercial but other). this tenden-
cy, foremost is connected with activation  
of participation of subject of law in the 
field of the legal adjusting, by stimulation 
of good behaviour.

legal adjusting of contractual relations 
of economic appeal which is carried out, 
except for the civil code of ukraine, by a 
far enough normatively legal acts (aggre-
gate of norms of the real acts which reg-
ulate obligation relations, it is possible 
to name an obligation legislation),  gives 
shape these relations obligation legal re-
lationships among which the special place 
belongs to the contractual obligation le-
gal relationships (contractual obligation 
). contractual obligation in a civil law – 
it  obligation, that arise up on the basis 
of agreement (in a number of cases – on 
the basis of court decision), and mediate  
both property civil relations (contractu-
al civil legal  obligation) and  economic 
property relations (economic-contractual 
obligation).

Kirin R.S.,
Candidate of Law Sciences, 

Associate Professor,
Head of department of civil and commercial law, 

SHEI «National Mining University»

geologIcal offences: problems 
of transbranch codIfIcatIon

the article is sanctified to the decision 
of problems of codified acts of geological 
and administrative legislation at opening 
of compositions of offences in the field of 
geological study of bowels of the earth, 

namely - violation of right of ownership 
on the bowels of the earth, requirements 
on the guard of bowels of the earth, rules 
and norms of realization of geological 
works.
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the most widespread type of legal re-
sponsibility for violation of legislation 
about the bowels of the earth there is ad-
ministrative. this type of responsibility 
is envisaged by code about the bowels of 
the earth of ukraine and code of ukraine 
about administrative crimes.

however comparison of corresponding 
norms of the indicated codified acts testi-
fies to the presence of row of problem ques-
tions of transbranch character.

the aim of the article is formulation of 
suggestions on permission of problems of 
codified acts of legislation about the bow-
els of the earth and administrative legisla-
tion at opening of compositions of offences 
in the field of geological study of bowels of 
the earth.

existent compositions of geological of-
fences divide in an administrative legisla-
tion on three groups: 1) violation of right 

of ownership on the bowels of the earth; 2) 
violations of requirements on the guard of 
bowels of the earth; 3) violations of rules 
of realization of works on the geological 
study of bowels of the earth.

as the detailed comparative analysis of 
binding overs of the indicated codes showed 
in them terminological disparities, out-of-
date norms, blanks, take place in the legal 
adjusting, objective and subjective collisions.

In totality educed lacks of modern codi-
fied acts complicate not only of right appli-
cation but also present problems in perfec-
tion of their codified constructions.

this research gave an opportunity to set 
forth certain suggestions on addition and 
change of existent releases of reasons of 
codified acts of administrative and geolog-
ical legislation, and also to offer author’s 
interpretation of the most ambiguous terms 
and concepts.

Kozhevnikova V.O.,
Senior Lecturer, 

Department of protection of intellectual property, civil-law disciplines, 
Kharkiv National University of Internal Affairs

prIncIples of cIvIl and famIly law: 
comparatIve legal aspects

the article examines the range of 
problems of current civil and family law 
through comparative legal analysis of 
principles system of two law branches. 
based on the analysis the author gives his 
own forms definition of normative expres-
sion of principles. the role of the civil and 
family law principles is that they reflect in 
general form the essence of the relations 
governed by a particular branch of law. 
since both the field of civil and family 
law regulates personal non-property and 

property relations that arise between the 
subjects and are based on the principles of 
equality, property independence of partic-
ipants, the object and the method of law 
regulation of these two sectors is similar. 
It is proved that the general principles of 
civil and family law enshrined in regula-
tory legal acts of these sectors are similar 
in the main, and therefore are used in the 
same way. additional arguments received 
the system of principles based on which 
we can conclude that the generalized prin-
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ciples of civil and family law can be divid-
ed into two groups: general (which is ful-
ly characterized by both branches of law) 
and special (which belongs to the field of 
family law and does not prove its auton-
omy of civil law field). after analyzing 
legal doctrines of a number of scientists 
who advocate for the view that family le-
gal relations are very similar to the civil 
matters, so must be included in the civ-
il law and opposing that family law has 

all the characteristics of an independent 
branch of law.

It is proved that the principles of family 
law do not characterize the specified sec-
tor as an independent one of civil sector 
because by virtue of their nature princi-
ples perform ancillary in dealing with such 
issues. however, analyzing the problemat-
ic of the study we can note that identical 
principles in its content are inherent both 
in the civil and family law field.

Koroied S.A.,
Candidate of Law Sciences, 

Senior Lecturer, Department of civil, economic and criminal law, 
Open International University of Human Development «Ukraine»

protectIon of the rIghts and resolutIon 
of cIvIl cases as Independent tasks 
of cIvIl proceedIngs In the aspect 

of ImprovIng of Its effIcIency

matters relating to objective of civil jus-
tice are important for the science of civ-
il proceedings, since the quality of their 
performance is a criterion for evaluating 
the effectiveness of civil proceedings and a 
key factor in ensuring efficient restoration 
of rights. In this regard, it is interesting 
the question of correlation between the 
tasks of civil proceedings as «protection 
of rights» (which was established by cpc 
from 1963), «adjudication and resolution 
of cases» (which was established by cpc 
from 2004) and «settlement (resolution) of 
disputes» (which was established by con-
cept of improving the justice system), and 
which of these tasks should be the main 
civil proceedings in ukraine and what are 
the main directions of its effectiveness.

defining the objectives of civil proceed-

ings protection of rights and legitimate in-
terests, cpc from 1963 «protection of the 
rights» was connecting with the execution 
of protection of rights corresponding ways, 
and counteraction to violation of law and 
order. this was due to the active role of 
the judge and partial intervention of court 
in discretionary and competitive rights of 
the parties to ensure the execution speci-
fied objective: court was rightly assisting 
in clarification of the claims and on its 
own initiative obtained and researched the 
necessary evidence for that court was fully 
responsible.

change this task of civil proceedings 
in the new cpc from 2004 to another – 
«consideration and resolution of civil cas-
es» was due to the expansion discretionary 
and competitive rights of participants of 
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case and therefore provision to court of a 
passive role in clarification of the circum-
stances of the case and checking their evi-
dence and deprivation of its duty to assist 
the claimant to properly clarify the claim. 
author made it clear that «the consider-
ation and resolution of civil cases» as a 
problem of civil proceedings, means «con-
sideration and resolution of a legal issue» 
(legal dispute - conflict).

It is concluded that, at present, civil pro-
ceeding has the task (not objective) as a dis-
pute resolution, that is the final elimination 
of the legal conflict between the parties, 
which in its content differs from the task 
of civil procedure for the cpc from 1963 
(«protection of right»), which concerned 
substantive side of justice and pointed to 
its effects, rather than a process which is 
civil proceedings. however, «adjudication 
and resolution of civil cases» related to pro-
cedural side of proceedings, characterizing 
its process on elimination of legal conflict 
as well as the protection of rights and inter-
ests, if a violation occurred.

author believes that an indication in 
objective of civil proceedings on «resolv-
ing» means the successful completion of a 
civil dispute, i.e. the final elimination of 
the legal conflict between the parties. this 
is possible when the plaintiff's right that 
was violated obtained judicial protection, 
has been restored or the victim received 
fair compensation, or when the court au-
thoritatively confirm the absence of legal 
disputes between the parties and the ab-
sence of the plaintiff's rights, protection 
of which he asks, or in case of availability 
of disputed relationship court will deter-
mine either failure to prove or illegality 
of the plaintiffs’ claim, thereby protecting 
the interests of the defendant.

also it is proved that the efficiency 
of execution of this task of civil justice 
is possible only with the introduction of 
procedural activity of the court and im-
posing on him of the duty to intervene 
in discretionary and competitive rights 
of the parties when necessary for lawful 
purposes.

Kravtsov O.L.,
Degree-seeking applicant, 

Kharkiv National University of Internal Affairs

the corporatIve law evolutIon  
on the terrItory of ukraIne: 
from old russIan law to law

In the begInnIng of ХХ century

the purpose of this article is the study 
and generalize experience of activity of 
corporations as legal form of association of 
capital for business, research legal founda-
tions of corporate relations on the territo-
ry of ukraine from ancient times to 1917.

the economy of kievan rus had a com-

mercial direction. It had not specifically 
the feudal forms, inherent in western 
europe. In kyivan rus not only the bo-
yars, but the prince were in business, 
іn contrast to the medieval western eu-
rope, where the land aristocracy avoided 
trading.
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In the 20-ies of the 19 century joint 
stock company appeared more often, and 
after the crimean war their number is 
growing rapidly.

g. shershenevich allocated the following 
types of companies: a) artel; b) trade part-
nership; c) trust partnership; g) joint-stock 
company; d) stock company, a close ana-
logue of modern limited liability company. 

there are not the historical tradition of 
the existence of a separate commercial law 
in kievan rus and russia. It law did not 
know dualism of private law.

based on the foregoing, it is strange that 
the 19th century in kievan rus, ukraine 
and russia there is no specific procedure for 
trade disputes, no special courts. In 1808 was 
founded the odessa commercial court, the 
first of the commercial courts of the russian 
empire. to the beginning of judicial reform 
of the 19th century, it was not unique. after 

the judicial reform of the 19th century the 
number of commercial courts began to re-
duce. the reason for reducing the number of 
commercial courts, commercial proceedings 
had no advantages over a civilian court pro-
ceedings, and therefore a separate commer-
cial courts was unnecessary and remained 
exclusively in the large commercial centers. 
commercial courts liquidated in 1917, when 
a decree of court no. 1 of the soviet govern-
ment abolished.

all disputes on trade turnover, disputes 
between companions, disputes between 
owners and salesmans were related to com-
mercial courts of the statute of trade pro-
ceedings. all the disputes of joint-stock 
companies were related to civilian courts,  
without exception. at the same time, giv-
en the low numbers of commercial courts, 
most of the commercial disputes always 
has been considered by the civilian courts.

Kravtsov S.O.,
Candidate of Law Sciences, 

Assistant Lecturer, Department of civil proceeding, 
National University «Law Academy of Ukraine

named after Yaroslav the Wise»

problems of recognItIon and enforcement 
of arbItral award of InternatIonal 

commercIal arbItratIon

In the article «problems of recognition 
and enforcement of arbitral award of in-
ternational commercial arbitration» is con-
sidered some issues of recognition and en-
forcement of arbitral awards.

In theoretical terms and in accordance with 
the legal regulation of international commer-
cial arbitration decision on its legal nature are 
classified into domestic and foreign.

It is observed that the decision of a for-

eign tribunal is recognized and implement-
ed by the conditions of their recognition, as 
provided by international treaties or reci-
procity principle in agreement with a for-
eign country. as for the «internal» arbitral 
awards, the mode of execution should be 
enshrined in national legislation, although 
it may involve different legal regimes to 
implement «internal» and «foreign» arbi-
tral awards. It is considered controversial 
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issues of recognition and enforcement of 
foreign and domestic arbitral awards.

as for recognition of a foreign arbitral 
award, it is decisive that the state court to 
which a petition is filed is not entitled to 
view the award on the merits. at the same 
time as the procedures for the recognition 
and enforcement of foreign arbitral awards 
not considered as one of the types of inter-
national legal assistance, as some authors 
as arbitration courts of their status are not 
subjects of international assistance.

especially the issues of recognition of 
a foreign arbitral award that requires en-
forcement. although academic point ar-
ticulated position, according to which in 
the absence of the cpc of ukraine special 
rules for recognition in the country of the 

foreign arbitral award that requires en-
forcement shall apply the rules of art. 10 
decree of the presidium of the supreme 
soviet «on the recognition and enforce-
ment of foreign judgments ussr and ar-
bitration» from 21.06.1988 he seems con-
vincing, we believe that from a practical 
point of view, state courts still possible 
to implement a procedural action taken as 
referring to the statement of recognition 
of a foreign decision that does not require 
enforcement.

also, the article analyzes the practice 
of recognition and enforcement of arbitral 
awards in the context of the powers of the 
competent court which has the right to de-
cide on the recognition and enforcement of 
arbitral awards.

Kurylo M.P.,
Candidate of Law Sciences, 

Associate Professor, Head of justice department,
Sumy National Agrarian University

court decIsIons In dIfferent branches 
of procedural law: 

possIbIlItIes of unIfIcatIon

the article analyzes the views of scien-
tists concerning the definition of court de-
cision in different branches of procedural 
law. the author singles out characteristic 
features of the institution of court decision 
such as: a) court decision is a procedur-
al document, which is drawn up in writ-
ing; b) court decision is a juridical fact, 
its content being compulsory for execution 
by all natural and legal persons in ukraine 
without exception; c) court decision is 
made exclusively by court according to the 
norms of procedural codes (civil, econom-
ic and administrative) in the name of the 

state and is proclaimed in the name of the 
state; d) court decision determines the es-
sence of substantive dispute and the pro-
cedure of its resolution according to the 
norms of substantive and procedural law; 
d) court decisions have certain structure 
with specific content of each part; e) each 
court decision contains the provision con-
cerning the possibility of appeal according 
to certain procedure.

the author differentiates the concepts of 
court decision, judicial decision and court 
resolution and proves that presently the 
concept of court decision is a traditional 
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concept and thus it is inappropriate to sub-
stitute it for the concept of court decree. 

the author stresses on the possibility 
of change of the structure of court deci-
sions in simple claims by withdrawing its 
declarative part. the author believes that 
the court must be obliged to present full 
unabridged text of court decision only in 

cases when the decision is appealed against 
or a complaint is lodged against it. 

the study proves that the essence, the 
structure and content of a court decision in 
different branches procedural law are of the 
same type, which means that it is possible 
to unify the institution of court decision in 
the Integrated court procedural code.

Lukach I.V.,
Candidate of Law Sciences,

Senior Lecturer, Department of economic law,
Kiev National University named after Taras Shevchenko

concept and types of partIes 
to corporate legal relatIons

the article is devoted to the definition 
as well as features and types of parties 
to corporate legal relations. the study de-
fines parties to corporate legal relations 
as persons who have in possession subjec-
tive rights and obligations enshrined in 
the regulations, enter into corporate gov-
ernance relations and exercise of corpo-
rate rights. the main features of parties 
to corporate legal relations are determent 
by following: 1) parties to corporate legal 
relations enter into corporate governance 
relations and exercise of corporate rights 
which constitute the object of corporate 
relations; 2) the formalization of parties 
means that entering into the corporate re-
lations should be carried out by the rule 
of law; 3) exceptional number of parties 
means that some parties to corporate le-
gal relations may enter only into corpo-
rate relations and have no powers to enter 
into other business relationships (eg, bod-
ies of corporate governance and employ-

ees of the corporation); 4) the presence 
of parties with special status (founders, 
shareholders, corporate governance bod-
ies, etc.): 5) the subordination of entities - 
corporate relationship is hierarchical and 
clearly prescribed by law and regulations, 
as well as local regulations of the corpo-
ration; 6) conflict of interests of corpo-
rate legal relations. special attention is 
devoted to the determination of types of 
parties to corporate legal relations on the 
following criteria: 1) entering into other 
business legal relations: parties to corpo-
rate as well as other business legal rela-
tions (the corporation itself, its members, 
creditors, government agencies and local 
government), exclusively parties to cor-
porate legal relations (bodies of corporate 
governance as well as group of sharehold-
ers, group of companies and employees of 
the corporation); 2) separation of parties 
on the basics of corporate governance and 
exercise of corporate rights.
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Maikut K.V.,
Candidate of Law Sciences, 

Senior Lecturer, Department of civil-law disciplines, 
Lviv State University of Internal Affairs

concernIng the notarIal form 
of cIvIl rIghts protectIon

creation of an appropriate mechanism 
of legal protection is an important guar-
antee of exercising rights and freedoms of 
parties to civil law relations.

the subjective civil rights are protect-
ed in accordance with the procedure estab-
lished by law, i.e. through proper forms, 
means, and ways of protection.

the civil law books traditionally consid-
er two forms of protecting civil rights: ju-
risdiction one and non-jurisdiction one.

the jurisdiction form of protecting civil 
rights and interests can consider the gener-
al procedure for protecting rights in courts 
and the special protection procedure: ad-
ministrative one and notarial one.

the notarial system as an institution of a 
civil society protects the rights guaranteed 
by the constitution and laws of ukraine 
and the legitimate interests of citizens and 
legal entities through notarial actions per-
formed by notaries on behalf of the state.

the fact that a notary acts on behalf of the 
state provided grounds to certain researchers 
for attributing protection of civil rights by a 
notary to the administrative form of protec-
tion, explaining this by the fact of appoint-
ing a notary and by control over fulfillment 
of a notary’s professional duties exercised by 
a justice authority, as well as for consider-
ing the notarial bodies either as government 
agencies with an administrative nature of 
activities or bodies that are actually admin-
istrative ones, but have a special status.

In order to answer the question to which 
protection form we have to refer protection 
of civil rights by a notary, at first it is neces-

sary to take into account that the nature of a 
jurisdiction body is determined by the nature 
of its activities rather than the specifics of 
its creation and control over such activities.

In terms of their functional nature, activ-
ities of notaries are closer to those of courts 
as they are carried out for the benefit of in-
dividuals and legal entities and aim at con-
trolling and regulating civil law relations.

unlike diverse ways of protecting civil 
rights in court, pursuant to article 18 of the 
civil code of ukraine a notary protects them 
only in one way: by writing a notary writ on 
a debt instrument in cases and in accordance 
with the procedure stipulated by law. this 
notarial action is the principal out-of-court 
undisputable way of enforcing an obligation, 
which enables a creditor to have its rights, 
violated as a result of a debtor’s failure to 
discharge its obligations, promptly restored 
with the help of a notary, providing that cer-
tain formal requirements are met.

It should also be noted that protection of 
rights by notaries is not final. actions of 
notarial agencies may be appealed against 
in court.

a right to protection is exercised by 
each party to civil law relations at its own 
discretion and own will. at present an au-
thorized representative has a wide range of 
choice of forms of protecting civil rights 
and interests. In every specific case, a per-
son whose rights and interests have been 
violated decides on his/her own on the 
choice of remedies and their practical im-
plementation, efficiency and expediency of 
using a specific form of protection.
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Molchanova M.Ye., 
Ph.D. student,

Department of economic law,
National University «Law Academy of Ukraine named after Yaroslav Wise»

the problem of the legal nature 
of the auctIon announcement defInItIon

the auction is an effective way of proper-
ty realization, which includes the difficult 
mechanism of actions of persons who take 
part in it. one department of this mecha-
nism is a performance by the organizer of 
the auction of a duty to placement of the 
announcement of carrying out auction. the 
legal nature of this announcement in legal 
science and practical activities is consid-
ered ambiguously that the situation leads 
to emergence conflicts between auction 
participants and can be the basis for can-
cellation of results of auctionin a judicial 
order and recognitions of the contract of 
purchase and sale of goods at auction in 

valid. these circumstances cause the rele-
vance and need of research in this branch. 
In article doctrinal approaches are given 
to definition of the legal nature of the an-
nouncement of tendering which exist in the 
domestic law and inscience of foreigncoun-
tries. the careful analys is of the legisla-
tion of ukraine is carried out to branches 
of auction commodity turn over, the case 
law of the states of anglo-american law 
system on the matter is investigated. by 
results of research doctrinal definition of 
the legal nature of the announcement of 
carrying out the economic auctionis of-
fered. 

Nykytchenko N.V.,
Candidate of Law Sciences,

Doctoral candidate, Institute of Economic and Legal Research
of the National Academy of Sciences of Ukraine

on the Issue of delImItatIon of legal 
relatIonshIp nature whIle ImplementatIon 

of state control over economIc actIvIty

controlling relationship in the sphere 
of economic activity is the relationship be-
tween the government of ukraine in the 
person of its authorities that exercise ad-
ministration of economic activity and con-
trolled economic agents.

In this case state authorities are the par-
ticipants of economic activity that fulfill 

economic-organizational function. at the 
same time any controlling state authori-
ty is the administrative authority and the 
methods that are used by this authority are 
regulated by the administrative law. as we 
can see the nature of this relationship has 
dual character. for example, controlling 
authorities impose administrative-econom-
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ic sanctions to economic agents for the 
breach of legislation commitments in the 
terms of organization and conduction of 
economic activity in cases within the law. 
at the same time relationship between 
above-mentioned authorities has organi-
zational-economic character. as a result 
further research is needed for the question 
of delimitation of organizational-economic 
relationship, that is understood as the con-
trol, and administrative-organizational – 
control over economic activity of economic 
agents.

It is assumed that state control is the 
vertical relationship between economic 
agents and controlling authorities and it 
is carried out in tough relationship «pow-

er-subjugation». on the part of govern-
ment administrative function is carried 
out by state authorities that according to 
their competence use instruments of con-
trol that are based on specific principles 
of state influence over controlled object. 
state authorities need to be subordinated 
to economic law in order that state control 
in the sphere of economic activity carries 
out economic function. that is the econom-
ic-legal essence of organizing and carrying 
out the state control in the sphere of eco-
nomic activity. and only such legal rela-
tionships between controlling authorities 
and economic agents reflect the nature on 
the organizational-economic legal relation-
ship that is developed by economic law.

Potudinska O.V.,
Senior Instructor, 

Department of Law, 
Odessa Institute of Interregional Academy of Personnel Management

legal nature of commercIal agency

changes in the socio-economic system of 
ukraine, ukraine's accession to the wto, 
the process of integration in the global 
economy will further the development and 
strengthening of market institutions, one 
of which is commercial agency.

Institute of commercial аgency is rela-
tively new. It was not in the civil codeas 
amended in 1963, it is not in the current 
civil code of ukraine. the need for re-
search in stitute commercial аgency due to 
theoretical and practical components, since 
to dateno single pointof view ofitslegal na-
ture. proper understanding of commercial 
аgency institute will minimize errors in 
the implementation of agency contractsin 
the practice.

the purpose of the article - to consider 
the legal nature of the Institute of com-
mercial аgency in ukraine economic rela-
tions, to analyze some theoretical problems 
of its definition and meaning, and relation-
ship with other legal categories.

commercial аgency - a type of business 
relating to the provision of services. un-
der the current legislation of ukraine com-
mercial аgency may be in stock, insurance, 
trade, tourism, mediation associated with 
the issuance of securities, shipping agency 
and others.

the article explores some of the theo-
retical issues regarding the institution of 
commercial agency and its relationship 
with the institution of commercial repre-
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sentation. the article discusses the various 
points of view on the concept of «commer-
cial agency».

In a market economy ukraine impor-
tance of commercial аgency grows,expands 
the scope of the brokerage relationship. on 
the one hand, the appeal to the аgent can 
resolve some issues, save time and moneya 
person has asked for help from аgent. how-
ever, in some situations the possible misuse 
of аgent. Institute of commercial аgency is 

a legal phenomenon that gradually devel-
ops. category mediation in a variety of val-
ues used in the regulations, but the concept 
of аgency is legally uncertain. currently, 
the only scientific approach to the inter-
pretation of the terms «commercial аgen-
cy» no, the concept of commercial аgency 
is the subject of scientific debate. commer-
cial intermediation as a phenomenon and a 
legal category requires further theoretical 
research and legislative regulation.

Rashkivska V.V.,
Degree-seeking applicant, 

Department of civil law and proceeding, 
National Academy of Internal Affairs

to the questIon 
of classIfIcatIon mortgage servIce

the article is devoted to the research of 
the scientifically – to theoretical research 
of legal nature, conceptual bases of mort-
gage as difficult legal category in the civil 
law of ukraine, classification of mortgage.

 separate attention is sanctified to the 
classification of mortgage in the civil law 
of ukrain and scientific efforts. 

the analysis of operative ukrainian leg-
islation, it's law application practice, for-
eign countries' legislation and scientific 
literature allows to draw some theoretical 
conclusions and concrete proposals on ap-
plication and improvement of definite laws 
regulating the realization classification of 
mortgage.

In-process it was to consider fundamen-
tal principles of becoming and action of 
mortgage only, and after the point of view 
there is yet a whole package of questions 
which need consideration and revision: de-
velopment of sphere of notarial services, 
evaluation and insurance activity, presence 
of the proper markets of valuable paper, 
selection at legislative level of types of 
mortgage. but not because of it perspective 
potential of mortgage relations in ukraine 
is considerable enough and gradually will 
be realized on condition of acceptance of 
the proper normative acts which in in a 
complete measure pertvorili legislators of 
norm in operating.
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mechanIsms of publIc admInIstratIon 
copyrIght protectIon to products  

In the fIelds of scIence 
(plagIarIsm Interfeerence)

ukrainian universities, institutes and 
research and scientific and technical in-
stitutions deepen cooperation with foreign 
universities, institutions and other organi-
zations. this makes it necessary to follow 
the rules of intellectual property on the re-
sults of scientific activity. the implemen-
tation mechanism to combat plagiarism in 
research activities is an important public 
policy.

violation of copyright works in science 
occurs in research activities. there are cas-
es in defense of theses for the degree. man-
ifestations of plagiarism in academic work 
harms the reputation of universities and 
research institutions. program plagiarism 
detection in academic works is insufficient. 
radical mechanisms should be developed to 
combat plagiarism in science.

research – an independent or collective 
research bots author or group of authors to 
develop a scientific problem. the complex-
ity of this process sometimes leads to the 
election of a simplified approach. It is to 
use the results of other research activities 
of authors of scientific papers. such bor-
rowing may be by generally accepted rules 
of citation. this is facilitated by applicable 
law. violation of these requirements is a vi-
olation of intellectual property copyrights 
to the works of science. perpetrators must 
be held accountable.

article 8 of the law of ukraine «on 
the copyright and related rights» stipu-
lates that product in the science is subject 

to copyright. moral rights of the author 
protected in perpetuity. article 50 of the 
law of ukraine «on copyright and related 
rights» states that plagiarism - a publi-
cation (publication), in whole or in part, 
someone else's work under the name of the 
person who is not the author of this work, 
which in turn is a violation of copyright 
works in science, which gives rise to eq-
uitable relief. author of scientific works, 
or other person who has acquired copy-
right research work has the exclusive right 
to use this work in any form and by any 
means, including permit or prohibit use of 
the work by others.

ukraine has established a mechanism for 
state management of copyright protection 
to works of science. Its efficiency is the 
results of the certifying board of the min-
istry of education and science of ukraine. 
however, the results of its operations with 
signs of selectivity. It is proposed to in-
troduce liability for supervisors applicants 
candidate degree and official opponents 
deprivation of science degree in case of 
plagiarism in the work of job seekers, the 
protection of which they were given pos-
itive testimonials. for detecting cases of 
plagiarism in his thesis for the degree of 
doctor of science, the responsibility is to 
be distributed not only in the official oppo-
nents and scientific consultant who provid-
ed positive testimonials, but also to further 
the special academic council. membership 
of the board after the determination of the 
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award of the degree by dissertation work 
in which plagiarism is detected, it is neces-
sary to prohibit all take part in specialized 

academic councils. the measures provide a 
sound barrier on the way of plagiarism in 
scientific research.  

Rybak O.S., 
Ph.D. student, 

Department of justice, Law faculty, 
Kyiv National University named after Taras Shevchenko

the legal nature of the letter of request 
(letter rogatory) In the cIvIl procedure

the legal nature of the letter of request 
(letter rogatory) in civil proceeding, provi-
sions of the legislation in force and theo-
retical approaches of scientists in this field 
are considered in the article.

on the international level such matter is 
governed by three basic conventions: 

- the hague convention on civil proce-
dure 1954; 

- the hague convention on the service 
abroad of judicial and extrajudicial doc-
uments in civil or commercial matters 
1965; 

- the hague convention on obtaining 
evidence abroad in civil or commercial 
matters1970.

letter of request is an instrument in 
judicial mutual assistance which is under-
taken as a part of civil proceeding in re-
lation to the needs that appeared during 
the proceeding and the resolution of this 
urgent issue cannot be solved any other 
way but to refer to the institution of the 
letter of request. 

a letter of request is a document hav-
ing a procedural form that serves as an in-

strument which enables carrying out civil 
proceedings and their expeditious provid-
ing. execution of the letter of request is 
one of the constituent elements in the im-
plementation of legal aid in international 
civil procedure.

thus we cannot define letter of request 
as a kind of mutual international assis-
tance because it will be not sufficiently 
correct. we also cannot say that it is a 
type of mutual legal assistance. that’s 
why letter of request is an effective mech-
anism by using which mutual court assis-
tance can be provided.

at the current stage of development, 
the urgent matter is to define the nature 
and content of the letters rogatory since 
there is scientific debate about the legal 
nature of this institution. some scholars 
view it as a distinct kind of mutual le-
gal assistance, others reckon it only as a 
mechanism of assistance. at present there 
is urgency to solve this issue, because it is 
crucial for the development of both scien-
tific and legislative activities for improv-
ing its functioning.
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medIcal rIght In the system 
of legal preparatIon of heads of medIcal 
and preventIve establIshments of ukraIne

the sphere of health protection needs 
most attention from the state because united 
the whole complex of public relations to that 
it is possible to take first of all, relations 
that arise up in medical activity (diagnos-
tics, treatment of patient, surgical interfer-
ence, sphere of guard of maternity and child-
hood, is in the state, prophylaxis of diseases, 
question of medical examination of capacity 
and ets.) financial and administrative. a sit-
uation that was folded gives to us an idea 
that most medical workers of establishments 
of health protection have a superficial idea 
about the legislative providing of the activi-
ty. question of being informed, legal respon-
sibility that is set by a current legislation 
for offence in the field of a health protection 
must be studied by doctors. 

the program of ministry of health 
ukraine is ratified at state level in relation 
to preparation of organizers of health pro-
tection, it provides passing of cycle of the-

matic improvement, during that listeners 
will get the necessary volume of theoreti-
cal and practical knowledge from a medical 
right, and also will provide the proper re-
alization of official and professional duties 
in the field of a health protection. 

for the study of this cycle an operating 
normatively-legal base is used, beginning 
from international-legal standards that are 
basis for the study of legislation of ukraine 
about a health protection.

 a medical right must come forward as 
basic industry in the state that regulates 
legal relationships that arise up in the pro-
cess of grant of medicare, medical work-
ers must understand that it is necessary to 
spare more attention to the matters of law 
in modern terms. first of all this will give 
a confidence in the rightness of the actions 
and will deprive them consequences that 
can bring in very large changes to their 
professional height.
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the current status 
of the concentratIon of economIc entItIes 

In the economIcs of ukraIne

In the scientific article entitled «the 
current status of the concentration of 
economic entities in the economics of 
ukraine» the author based on data from 
the annual report of the antimonopoly 
committee of ukraine for 2012 analyzes 
the process of the economic concentration 
in the in the context of the ukraine’s inte-
gration into the global economic commu-
nity, especially the aim ukraine to sign 
an association agreement with the europe-
an union. also, the author considers the 
problem of consolidation, primarily on the 
legislative and the theoretical levels, of the 
basic concepts in the field of competition, 
focusing on the lack of determination of 
the concentration of economic entities and 
the concentration of capital and availabil-
ity on doctrinal level set of proposals that 
have their place, but after their system-
atization. the contemporary forms of the 
concentration in the leading industries of 

ukraine are highlighted; allocated specific 
features of the concentration of the capi-
tal in the domestic economy; concrete ex-
amples of the main forms of classification 
of concentration of undertakings and fac-
tors that stimulate the processes of con-
centration and its most common species 
in recent years are points; discusses the 
positive and negative effects of economic 
concentration processes, so-called «wel-
fare standards». also, special attention is 
paid for the bodies of state control over 
economic concentration processes, empha-
sizes the positive and negative features of 
their work. the article examines the mem-
bership and work of ukraine in the inter-
national organizations of the development 
of competitive relations and the national 
legislation, highlights his progressive po-
sitions and prospects for further develop-
ment which based on the economic situa-
tion in our country.
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procedural and legal regIme nature 
of spouse separate lIvIng In ukraIne 

and poland: comparatIve legal aspects

the article is devoted to the compara-
tive aspect of procedural and legal nature 
cases clarification arising from the estab-
lishment and abolition of the marriage 
separation regime according to the cur-
rent civil procedure legislation of ukraine 
and poland.

the main approaches of suitability 
clarification of spouse separation regime 
practice, goal and grounds of its estab-
lishment in poland and ukraine have been 
determined.

common and distinctive features of sep-
aration mechanism in civil procedural law 
of ukraine and poland are found out. a 
number of controversial theoretical and 
practical problems of legal separation im-
plementation in ukraine are resolved; it 
will facilitate the harmonization of civil 
procedural legislation of ukraine with eu-
ropean legislation.

the author states if a dispute arises 
between the spouses round the separation 
regime it will be considered actionably 
otherwise it will be considered the special 
procedure.

It is shown that a way to reconcile the 
couple – a regime of forced separation of 
spouses will contribute to the preservation of 
the family from hasty and uncalculated deci-
sions if it is not in contrast to public morals.

It is proved that the civil procedural 
legislation of ukraine does not reconcile 
imperatively the issue of the term of sep-
aration regime. therefore separation can 
be installed with the definite and indefi-
nite period of time for which such a regime 
is established. the author thinks that to 
make identification provision in the cur-
rent legislation of establishment of three-
year period of separation by analogy of po-
land legislation.

It is analyzed the introduction of civil 
procedural law of ukraine, one of the types 
of civil proceedings where examine a case 
of spouse separation regime that is practi-
cal and expedience.

some specific proposals as for introduc-
tion of changes and amendments to the civ-
il procedural legislation of ukraine for the 
purpose to adapt it to european standards 
have been distinguished.
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the role of the natIonal servIce medIatIon 
and reconcIlIatIon In the new labour 
dIspute resolutIon system In ukraIne

the article defines the legal status of 
the national mediation and reconciliation 
service from the point of view of such 
characteristic features as legality and le-
gitimacy of a governmental body, public 
legal nature, actions of officials having 
special powers, administrative and terri-
torial division of the system of govern-
mental bodies, governmental enforcement.

the author emphasizes that by using 
its powers the government being repre-
sented by the national mediation and 
reconciliation service makes the govern-
ment’s interest compulsory and realiz-
es it through special bodies enforcing it 
indirectly if it is necessary. specific na-
ture of governmental enforcement in the 
activities of the national mediation and 
reconciliation service is connected with 
its specific legal status, which is sup-
posed to mitigate contradictions instead 
of aggravating them. 

In the new conditions the role of the na-
tional mediation and reconciliation service 
should be changed considerably. It is pre-
supposed that the national mediation and 
reconciliation service will acquire addition-
al powers, functions and rights concerning 
extrajudicial labour disputes resolution via 
establishment of a corresponding structur-
al unit, which will be financed in order to 

exercise the following powers, functions 
and rights:

- contribution to labour dispute resolu-
tion;

- organization of labour arbitration 
courts, securing the execution of their res-
olutions;

- appointment of independent mediators 
and support of their activities;

- formation and introduction of the na-
tional labour dispute register;

- providing for professional training of 
independent mediators and labour arbitra-
tors, introduction of registers of labour ar-
bitrators and independent mediators;

- normative and legal support of labour 
disputes resolution;

- prognostication of labour disputes and 
their prevention; 

Institutional development of the national 
mediation and reconciliation service, i.e. ex-
pansion of its potential, its organizational, 
legal, economic and personnel possibilities 
in the system of labour disputes resolution, 
must create an efficient mechanism of la-
bour disputes resolution based on best eu-
ropean standards and experience that will be 
used by employers and trade unions in their 
social dialogue and dispute resolution, while 
the government will secure basic rules and 
give basic tools for their final resolution.
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dIfferentIatIon of bases and types 
of law responsIbIlIty for professIonal 

features InterruptIon

performance of professional functions is 
important part of the modern people prac-
tice. deviations cannot be excluded from 
the standards of quality and safety for a 
variety of reasons that may cause negative 
property, personal, environmental and oth-
er impacts. lack of interest of society as 
they occur these effects leads to a need for 
creation of a system of technical, organiza-
tional, managerial, educational, psycholog-
ical, physical, legal and other means aimed 
to minimize the number of non-fulfillment 
of professional features. a special place is 
occupied by the system of legal regulations, 
differentiated by various branches of law 
and establishing a variety of incentives for 
the proper performance of his or her pro-
fessional duties, and various penalties for 
the breach of professional obligations and 
rights.

a combination of motivation and re-
sponsibility – is justified and legitimate 
device of legal prophylactic effect. their 
comprehensive study is a prerequisite for 
a full understanding of the legal system of 
prevention of occupational disorders. the 
main attention is paid to the design and 
application of legal means to respond to al-
ready committed violation of professional 
features. this reaction is called the legal 
liability in law.

the question of the delimitation of ad-

ministrative offenses of crimes attracted 
an attention of lawyers in the theoretical 
and practical aspects. science has gained 
considerable experience and knowledge in 
this field to date. that is why we pay at-
tention to some common criteria. we are 
interested mainly in the level of legislative 
decision in this case.

administrative offense and the offense 
would apply equally to a group of public 
wrongdoing. therefore, the distinction be-
tween them cannot be made on the grounds 
of the form of disturbed interests. public 
danger is the criterion of distinction.

public danger of offense of professional 
functions is determined by two main fea-
tures: the specifics violated professional 
rules and also as the presence and size of 
the consequences of such violation. how-
ever, not all of these criteria can claim the 
role of differentiation.

thus, the violation of professional fea-
tures, suggests the possibility of bringing 
a person to the responsibilities of the dif-
ferent types, depending on the content of 
the disturbed and characteristics of dam-
ages according to function law. this fact 
testifies about the broad set of legal means 
influence on violators of labor discipline. 
on the other hand, this makes a serious 
problem of demarcating and combining of 
these types responsibility.
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the legal nature of the explanatIons 
of the vIolator of labor dIscIplIne

observation of the labor discipline at 
companies, institutions and organizations 
is ensured by the way of creation of the 
necessary institutional and economic con-
ditions for the the normal work of high 
performance, conscious attitude to work, 
persuasion, attitude development, encour-
agement for dedicated work. event of a 
non-performance or improper performance 
of an employee’s labor duties is the basis for 
his subjection to disciplinary action (art. 
147 of the labour code of ukraine). extent 
to which disciplinary actions ensure labor 
discipline depends on the employer’s com-
pliance with the statutory order (art. 1471-
149 of the labour code of ukraine) of their 
imposition, including  clarification of all the 
circumstances of the violation committed. 
at this stage of the disciplinary process, the 
violator has the right to  defend actively 
against the accusations brought against him 
and to provide relevant explanations. they 
implement an individual’s right to protec-
tion of the labor honor and dignity (article 
55 of the constitution of ukraine) and are 
an essential protection against unreasonable 
application of the actions. In particular, the 
violator’s explanations objectively reflect 
an important feature of legal responsibility 
- to answer for their actions before decision 
on the punishment. they to some extent 
contain an assessment of the violator’s be-
havior, sometimes - valuable information on 
the reasons and conditions of the violation.

the duty of the owner to demand an ex-
planation from the violator of labor disci-
pline is limited to the submitting of such 

a demand. violator’s failure to provide ex-
planations is not an obstacle to the impo-
sition of the action. head of the company 
implements the disciplinary authority us-
ing statutory procedure which externalizes 
itself in the stages of the protective legal 
relationship. In particular, he should de-
mand an explanation from the violator of 
labor discipline, to evaluate them in con-
junction with other circumstances of the 
disciplinary case, etc. counter-duty of the 
violator is to give explanations. In case of 
the employee’s refusal the  owner anyway 
implements his disciplinary legitimacy and 
imposes sanctions. 

head of the company always has the 
right to apply actions as his right to hire 
is fixed directly in the regulatory acts. It 
is obvious that he has a right to demand an 
explanation from the violator. however, the 
head competent to impose action is not al-
ways authorized to demand explanations di-
rectly and he commissions other members of 
the administration. It should be pointed out 
that the matter will be decided by construc-
tion of section 1, art. 1471 of the labor 
code of ukraine. managers mentioned in 
this section «apply action» i.e. take the fi-
nal responsible decision on the punishment. 
therefore they have the right to entrust the 
preparatory work on demanding of the ex-
planations and clarification of the circum-
stances of the violation to others persons of 
the administration. this conclusion is not 
in conflict with the law in force.

equally important matters are the  de-
tailed fixing the the fact of the disciplinary 
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violation in order to remember the date of 
its commitment or discovery, to capture 
the essence of the violence and the guilt of 
the employee, to have a documentary basis 
for issuance by the head of the company of 
the order (administrative order) on appli-
cation of the disciplinary action.

among all the possible materials of dis-
ciplinary proceedings the violator’s expla-
nation is the only evidence to which the law 

refers, confirming its special meaning for 
rendering decision on the punishment. the 
violator may present his defense, motives, 
reasons and conditions for commitment 
of the violation, to refute the accusation 
against him. for the owner the explanation 
plays important role of the source of in-
formation, serves the basis for developing 
of organizational technical and local mea-
sures for prevention of similar violations.

Chanysheva H.I., 
Doctor of Law Sciences, 

Professor, Head of department of labor law and law of social insurance,
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protectIon of labor rIghts 
to get wages In tIme

the issue of labor rights and interests 
remain at the center of science of labor law 
in the modern period. scientists’ offers to 
complete the list of basic labor rights law 
to protect their labor rights and interests, 
including the possibility of seeking protec-
tion from jurisdictional authority, the abil-
ity to protect persons granted it the right 
to their own activities, including resort to 
methods of self-protection of labor rights.

consider the developments of national 
scientists in the field of labor rights and 
interests of workers it is possible to de-
termine the mechanism of protection of 
employee to get wages in time as set ju-
risdictional and no jurisdictional forms of 
organizational, procedural and procedural 
methods, substantive means to combat and 
prevent violations of this law and its re-
newal.

forms of protection of employee to get 
wages in time is possible to define as the 
activities authorized bodies, employees and 
their representatives on the application 
provided ways and means by the legislation 
which are directed to prevent violations of 
this law and its renewal.

jurisdictional forms of protection of 
employee to get wages in time should be 
considered protection of these rights of 
bodies dealing with labor disputes and 
supervisory and control over the obser-
vance of labor legislation. It is needed to 
include before jurisdictional procedure 
for resolving disagreements regarding 
payment of wages in time to no jurisdic-
tional forms (settlement of differences in 
direct negotiations with the employee by 
the employer) and employee self-protec-
tion of the right.
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codIfIcatIon of the agrarIan legIslatIon 
of ukraIne: some questIons

the article analyzes the possible forms 
of the future codified act of agrarian leg-
islation. the author grounds conclusion 
about the expedience of the developing 
of basics of the agrarian legislation as a 
codified act of agrarian legislation. the 
value of such an act for the further devel-
opment and improvement of the agrarian 
legislation of ukraine is substantiated.

the author grounds the regulation, 
that basics of agrarian legislation will 
play the role of base, the basis for fur-
ther legislative activities in this area, 
ratifying strategic aims, directions and 
principles for the regulation of the cor-
responding social relations. this act 
codified agrarian legislation provides 
evolutionary (gradual) upgrade agrari-
an legislation, which is very important 
during the transformation of agrarian re-
lations. It is alleged that the foundations 

of the agrarian legislation during the dy-
namic development of social relations are 
more acceptable form of codification than 
the code; as such an act could allow legis-
lators to respond to the needs of the prac-
tice of social relations through changes 
or additions to laws and regulations in 
force along with the basics.

argument for the conclusion that the 
development of basics of agrarian legis-
lation is justified also on the basis of im-
plement of ukraine's agrarian legislation 
to complex branches of law, because the 
rules to be contained in this act, will en-
sure regulatory huge complex of differ-
ent content and legal nature of agrarian 
relations.

simultaneously, the author states that, 
in future the agrarian legislation could 
serve as a base for the development of the 
agrarian code of ukraine.
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to the questIon of notIon and content 
of prIncIple envIron-mentalIZatIon 

of agrarIan productIon as prIncIple 
of agrarIan law

 In the article analysed scientific atti-
tudes to definition of term principle envi-
ronmentalization of agrarian production, 
in terms of which posed authors definition 
of this notion and estimated its content.

for today one of determining principles 
of agrarian right principle of ecologization 
of agrarian production becomes. not only 
theoretical but also large, practical value 
has this principle. In fact his fixing in a 
current agrarian legislation will be instru-
mental in the ecologization of agrarian leg-
islation by development and acceptance of 
new norms, directed on ecological develop-
ment of agrarian production in particular 
and agriculture on the whole. process of 
ecologization, that filling with ecological 
maintenance of legal norms, today over-
came almost all industries of national leg-
islation: and earth, and agrarian, and eco-
nomic, and criminal and others like that.

Inhibition of principle of ecologiza-
tion of agrarian relations is especially 

important at the production of agricul-
tural goods for the separate categories of 
population, and also at the production of 
organic agricultural goods and for devel-
opment of organic agriculture in ukraine 
on the whole.

principle of ecologization of agrarian 
production can be defined as the special, of 
a particular branch principle of agrarian 
right, which shows by itself leading posi-
tion-requirement of agrarian legislation in 
relation to the normative fixing and prac-
tical realization of ecological imperatives 
by all subjects of agricultural production 
activity with the purpose of defence of en-
vironment, minimization of negative in-
fluence of anthropogenic factors, on him, 
maintainance of stable equilibrium of  eco-
system, rational and ecological natural re-
source use in the process of their activity, 
and also production of high-quality, eco-
logically safe, agricultural goods of vege-
table and animal origin.
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problems of formatIon of legIslatIon 
In the fIeld of envIronmental safety 
of oIl and gas excavatIon In ukraIne

It is given the current scale of oil and 
gas in ukraine and the steady growth of 
the production, an important factor in the 
successful implementation of the environ-
mental strategy of development is to create 
the best legislation on environmental safe-
ty of oil and gas excavation as a basis for 
qualitative regulation of social relations in 
this area.

thus, implementation of this type of 
business as the oil and gas production 
poses a potential threat to environmen-
tal safety, for environmental risk in this 
type of activity occurs even without the 
presence of any emergency, pollution can 
also occur in normal operation of oil and 
gas wells. In such circumstances, it is ex-
tremely important that you have adequate 
legal impact on social relations arising 
from the extraction of oil and gas, and 
determine the relevance of the chosen 
topic. the relevance of this study is also 
in the territory of ukraine without any 
comprehensive studies on the regulation 
of the environmental safety of oil and gas 
in ukraine in general, and the character-
istics of the legislation on environmental 

safety during the conduct of the above 
business in particular.

the article characterized the legislation 
of ukraine in the field of environmental 
safety of oil and gas excavation, classifi-
cation regulations in this area through a 
system method. attention is focused on the 
fact that oil and gas production is environ-
mentally unsafe activities, that is, to such 
activities, which are characterized by high 
environmental risk.

the main mechanism of formation and 
improvement of legislation on environmen-
tal safety of oil and gas excavation must 
be balanced state policy aimed at increas-
ing the requirements and responsibilities 
of entities for environmental pollution and 
encouraging the implementation of envi-
ronmental protection measures. for this 
purpose it is necessary to clearly define the 
principles of effective extraction of oil and 
gas in ukraine to meet the needs of society 
in these strategic resources, preferential 
promotion of the voluntary commitments 
of contaminated land in their extraction 
and introduction of new environmentally 
friendly technologies in their processing.
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general descrIptIon of the problem 
legIslatIon mInIng In australIa, 

uk, usa, france and chIna

background research of mining laws of 
foreign countries, because today in ukraine 
is extremely problematic implementation 
mineral resources use. Investigated min-
ing law in ukraine is not isolated from the 
mining rights of foreign countries, it inter-
acts with it, experiencing its effects and, 
in turn, affects him. therefore, it is to fur-
ther the development of mining rights in 
ukraine should learn from the experience 
of foreign countries, to implement the rel-
evant legal provisions.

the objectives of this research are to 
study overseas mining rights on the basis 
of the comparative method. In practical 
terms, comparative legal analysis of in-
ternational mining law plays an import-
ant role in the legislative and enforcement 
activity in the international legal practice 
and interpretation of international legal 
acts, and therefore the future of mining 
rights in ukraine.

the article discusses the basic principles 
of mining legislation of australia, uk, 
usa, canada, china, france, the empha-

sis on the elements of public law and pri-
vate law regulation of business (business) 
activities in these countries. In particular, 
the comparative aspect addressed: princi-
ples of regulation of ownership of subsoil 
and mineral resources; grounds of rights 
for subsoil use, the ratio of land user 
rights and use of mineral resources (entre-
preneur) legal status of the property, the 
main approaches in the field of taxation. 
the analysis carried out by studying the 
special legal literature, information from 
publications in periodicals, as well as a spe-
cial self-translated foreign literature.

as a conclusion, it was found that the 
mining law in each of the following coun-
tries has the feature strengths and weak-
nesses. therefore, for the further develop-
ment of mining rights in ukraine should 
learn from the experience of foreign coun-
tries, certain rules to implement. It is 
through the experience of other countries, 
it is advisable to continue the development 
of mining law in ukraine, resulting in pos-
sibly simplify mineral resources use.
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legal maIntenance of plenary powers 
of subjects In relatIon to defence 

of organIc productIon –  
element of ecologIcal safety of ukraIne

providing of ecological safety through 
its component element – organic products, 
generates a necessity to carry out complex 
research of all aspects of related to such em-
bodiment, in particular and plenary powers 
of subjects on the way of their defence. as 
such embodiment is new, the proper doc-
trine and legislative fixing needs research, 
correction and eventual introduction. the 
outlined stipulates connection of scientific 
search with subsequent practical applica-
tion.

taking into account absence in ukraine 
of the special legislative acts in the field of 
organic production, it is needed to appeal 
to the bills in the field of organics and to 
select certain positions in relation to dis-
tributing of functions of the proper sub-
jects, and also to add an analysis plenary 
powers of organs, which are foreseen law 
of ukraine «on the state system of biosafe-
ty at creation, test, transporting and use of 
genetically modified organisms». In fact, 

exactly on the right up-diffused directions 
of their activity efficiency of embodiment 
of the certain program, conception, legisla-
tive development, depends in everyday life 
of citizens.

carrying out the analysis of current leg-
islation of ukraine from the probed direc-
tion can notice that it costs to assert during 
the decision of question of maintenance of 
plenary powers of subjects, about to expe-
dience of their fixing only by the laws of 
ukraine, about development of clear struc-
ture with concretely certain plenary pow-
ers, that as a result will entail simplicity 
in control, application of responsibility, in 
the case of non-fulfilment of normative po-
sitions, not piling up of the proper organs 
the ramified system, but on the way of em-
bodiment of organics in agriculture must 
exist: operators and commission, which 
will be provided with all complex of the 
proper rights, duties, will answer interna-
tional standards.
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correlatIons of control and supervIsIon 
of law enforcement agencIes 
In the protectIon of nature

the article deals with the concept, fea-
tures and problem of coordination between 
control and supervision law enforcement 
agencies in the sphere of nature protection. 
the main focus is on the defining the ways 
to improve the system of state control and 
supervision in this sphere.

absence of clear and unanimous defi-
nition of these terms in the legal act lead-
ing to the fact that they are often iden-
tified. 

the author also points out that much 
of their power to protect and preserve 
the environment, environmental rights 
of citizens, law enforcement agencies and 
central authorities perform under the su-
pervision and control. however, the eco-

logical situation in ukraine is very diffi-
cult to continue.

to determine the administrative and 
legal features supervision of environment 
must first examine its nature in relation 
to the control, as these two categories are 
closely interrelated.

under the supervision of law enforce-
ment agencies in the protection of nature 
refers to the activities of prosecutors, in-
terior and central authorities, aimed at 
identifying the causes and conditions that 
contribute to the damage nature, their 
prevention, measures to eliminate preju-
dice and to bring offenders to the statu-
tory responsibility for environmental en-
forcement.
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punIshment In theory 
and practIce of crImInal law

the criminal code of ukraine establish-
es goals of punishment. according to the 
art. 50 part 2 of criminal code of ukraine 
punishment is intended not only punish 
but also correction and prevention of new 
crimes of criminals and others.

limitation of rights and freedoms should 
be applied only to achieve the goals of pun-
ishment as correction of the offender and 
to prevent new crimes of convicts and also 
by others persons as well.

the punisment applies to the guilty per-
son for stabilization of social relations that 
have been affected after crime. and it is not 
enough to cause some mental suffering  in 
return or to make some recompense for his 
crime. society would not be better than the 
criminal in this case. the state should take 
care of correcting such person, to prevent 
crimes (this and others) in the future. only 

in this way it is hoped to restore rules of law.
the correct solution depends from the 

issue violated the basic definition of the 
sense of  punishment. the penalty is a pun-
ishment for crime. the content associated 
with the application to sentence convicted 
on some distress. this is a necessary fea-
ture of any punishment.

penalty is the essence of punishment is 
particular limits of the rights and freedoms 
of the convict. the volume of punishment 
depends from character and  greatness of 
crime. the punishment is harder when the 
crime is great.

so, the punishment  is not retribution for 
the crime, but some kind of  limitations, 
enforcement actions, which are made to 
achieve aim of  further correction of crim-
inal. so, the punishment  can not be listed 
in the law among the goals of punishment.

Zabrodska T.A.,
Degree-seeking applicant,
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dIrectIon and contents of the all-socIal 
preventIon drug-related recurrent crIme

the article is devoted to system of 
prevention drug-related recurrent crime, 
which is general for society. the main 
measures of general prevention drug-re-

lated recurrent crime are described.
ukraine has a system of аll-social pre-

vention drug-related recurrent crime. this 
system is based on conventions, constitu-
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tion of ukraine and laws. the main mea-
sures of all-social prevention drug-relat-
ed recurrent crime are realised following 
some directions. such as: improvement 
of legal regulation activity related to the 
prevention of crime in drug trafficking; 
prevention of drug addiction, addiction 
treatment; implementation of social pa-
tronage of persons which were dismissed 
from prison.

quality of the measures аll-social pre-
vention drug-related recurrent crime de-
pends on the size of their funding. the 
system of аll-social prevention drug-relat-

ed recurrent crime needs improvement. It 
is necessary to create conditions for the 
anonymous addiction treatment; to im-
prove accounting procedures of drug users; 
to develop a national program to prevent 
recurrent crimes; more specific duties of 
subject which realise the main measures 
of аll-social prevention drug-related recur-
rent crime.

special attention needs solving problems 
related with poor propaganda of healthy 
lifestyles, development education and sci-
ence, overcoming indifference to the prob-
lems of drug abuse.
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Department of criminal law, 
National University «Odesa Law Academy»

provocatIon of a crIme: 
crImInal-legal analysIs and Improvement 

of current legIslatIon

forms of act expression of provocation 
in crime is socially dangerous act, active 
behavior of perpetrator. forms of prov-
ocation can be varied on tips, hints, rec-
ommendation, suggestions and others. 
provocation crime may also be oral in na-
ture, manifest through gestures, writing, 
demonstration of any images and others. 
as instrument can be various means of 
transmission and storage of such informa-
tion: telephone or facsimile, Internet, etc. 
provocateur can also act secretly, through 
the creation of conditions and circumstanc-
es that cause a person to commit a crime.

provocative actions must always precede 
criminal behavior of the person who trig-
gered the objective side. creating a situation 
that causes crime, must not only precede im-

plementation of the act provoked by the per-
son, but also preceded the emergence of that 
person's intention to commit the crime. 

the starting point of provocation is an 
action aimed at creating a situation that is 
going to commit a crime. final point is the 
appearance of a person to commit a crime 
or to take part in its commission.

the subjective aspect of provocation 
crime is characterized by direct intent and 
specific purpose, exposing the person. di-
rect intent indicates that the offender is 
aware of their provocative actions on the 
other person that it provokes, and wants to 
do the following.

motives may be different for committing 
such an offense. for example: revenge, ca-
reerism, jealousy and so on.
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the purpose of provoking a crime is an 
artificial creation of evidence of a crime 
or blackmail. of course, the creation of 
evidence under this order, indicating the 
presence of a crime in the actions pro-
voked person.

provocation is in the form of expres-
sion as well as the provocative activities 

of law enforcement in practice.
any premeditated crime could be pro-

voked. In this connection, it is expedient 
to define provocation of crime as «deliber-
ate unilateral actions of the person aimed 
on engaging a person who is provoked in 
crime with the aim to exposure the person 
in the crime which was done».

Melnyk P.V.,
Candidate of Law Sciences,

Associate Professor,
Head of Department of criminal law and proceeding,

Ivano-Frankivsk Law University named after King Danylo Galytskui

amendments and supplements to chapter 
vIIІ of the specIal part of the crImInal code 
of ukraIne: penalIZatIon or depenalIZatIon?

since the adoption of the current crim-
inal code of ukraine some amendments to 
chapter vІІІ «criminal offences against 
environment» have been made. the actions 
covered by the art. 239-1 and 239-2 of 
the cc of ukraine have been criminalized, 
sanctions of the art. 240, 245, 247, 248, 
249, 254 of the cc of ukraine have also 
been amended and supplemented. In con-
nection with that it is very important to 
conduct the analysis of the essence of these 
amendments and supplements to chapter 
vIIІ of the special part of the criminal 
code of ukraine on kinds and dimensions 
of penalties for the offences against envi-
ronment, namely penalization (depenaliza-
tion) of these offences. 

penalization is a process of establish-
ment, expansion, enforcement of punitive-
ness for criminal actions as well as impo-
sition of punishment. depenalization is a 
process of restriction, softening of state 
forcing for committed offences as well as 

discharge of criminal responsibility and 
punishment. 

on the basis of the analyzed amendments 
and supplements to chapter vIIІ of the 
special part of the criminal code we can 
say that they penalize actions covered by 
art. 239-1 (misappropriation of soil cover 
(surface layer) of land), art. 239-2 (mis-
appropriation of lands of water resources 
on an especially large scale), 240 (viola-
tion of rules related to the protection of 
mineral resources), 247 (violation of law 
on plants protection), 248 (Illegal hunt-
ing), 249 (Illegal fishing or hunting or any 
other sea hunting industry) of the cc of 
ukraine.  concerning depenalization of of-
fences against environment it is represent-
ed by amendments to art. 245 (destruc-
tion or impairment of forests) and art. 254 
(wasteful use of lands). therefore, we can 
state the fact of enforcement of criminal 
punishment for offences against environ-
ment.
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some aspects of cooperatIon between  
the law enforcement agencIes  
and the courts In preventIon  

juvenIle crImes

the article deals with cooperation of the 
law enforcement agencies and the courts 
in realization of the tasks of juvenile jus-
tice on prevention of the juvenile crimes. 
according to the author studying of co-
operation between the mentioned authori-
ties is determined by the need to upgrade 
productivity, effectiveness and efficiency 
of preventive activity in combating juve-
nile delinquency. the tasks of coopera-
tion, its types and legal forms have been 
defined on the basis of the uniform regu-
latory framework for professional activity 
of juvenile justice entities, including the 
law enforcement agencies and the courts. 
It is proved that coordination of joint ac-
tivities on prevention juvenile crimesis the 
most important form of cooperation. It is 
concluded that there is no uniform sys-

tem of agencies and institutions involved 
in protecting children's rights, imperfect 
legal regulation of coordination of govern-
ment and non government institutions in 
the field of prevention teenagers’ crimes. 
the court should be the basic agency called 
for ensuring coordination of agencies and 
institutions involved in protection of ju-
venile rights. however, in order to ensure 
consistency of acts in the sphere of juve-
nile crimes prevention there is a need to 
optimize activity of the law enforcement 
agencies, remove duplication of functions 
in the activity of agencies compelled by the 
law to conduct measures for juvenile crime 
prevention, fulfill necessary criminological 
analysis of the criminal law and other legal 
acts in the field of juvenile justice devel-
opment.



43

ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2013 № 6-1 volume 2

Chebotareva G.V.,
Doctor of Law Sciences, 

Associate Professor, Head of department of special law sciences, 
Crimean Economic Institute

SHEI «Kyiv National Economic University named after Vadym Hetman»

medIcal professIon: problems 
of determInatIon of cIrcumstances

whIch exclude crImInal act

practical activities in medicine often 
affect the human body in such way that it 
is possible to regard it to be the tresspass 
of the patient’s physical inviolability, i.e. 
his health. thus, determination of justifi-
cation of medical staff actions in case of 
rendering medical help is urgent. It pro-
vides application of rules of institution of 
circumstances, which exclude maleficence 
of criminal intent. as provided by crim-
inal code of ukraine, the same circum-
stances in the area of medical profession 
are the following: a valid reason by which 
medical person is not able to perform his 
professional charge (article 139 of crim-
inal cоde of ukraine law), consent of the 
patient or his representative (agent) (arti-
cle 141 of cc of ukraine), act connected 
with risk (article 42), extreme necessity 
(article 39), circumstances provided for 

by law of ukraine «on transplantation of 
organs and other anatomical materials to 
humans». In medical profession, danger 
of tresspass for person is typical. at that, 
medical activity is socially approved, and 
provided by law (i.e. lawful). thus, exer-
cise of professional functions by medical 
personnel is the key circumstance, which 
determines legality of his actions and ex-
cludes illegality and social danger. so, le-
gality of tresspass in medical activity is 
necessary to be determined by legislative 
regulations of health protection and oth-
er enactments, which regulate rights and 
duties and professional activity of medical 
personnel. 

ukrainian legislation considers execu-
tion of euthanasia by medical person as a 
crime against life and it cannot be specified 
as a circumstance excluding criminal act.
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genesIs natIonal legIslatIon on crImInal 
lIabIlIty for sexual Intercourse wIth 
a person who has not reached puberty

the history of the territory of ukraine 
legislation criminalizes voluntary sexual 
intercourse with minors and young persons 
characterized by contradictory attitudes of 
society and state in this phenomenon.

the issue of protecting children from sex-
ual abuse to some extent paid attention to 
the historic legal documents as «russkaya 
pravda», «church charter grand duke», 
«lithuanian statute», «military marking 
peter І», making the punishment of criminal 
and penal and criminal code of the russian 
empire, criminal codes of the soviet era.

however, it is a long time historically 
conditioned and acceptable was not public, 
and dispositive way to resolve the conflict 
that arises from the attempt on the sexu-
al integrity of immature individuals. fact 
voluntary entry into sexual intercourse 
with a minor victim by our ancestors re-

garded as special circumstances that did 
not provide grounds for severe punishment 
of the guilty. soviet criminal law passed 
the age limits established for persons who 
have suffered from voluntary sexual rela-
tions with older persons. It introduced the 
concept of «a person who has not reached 
puberty», which was determined on the 
basis of forensic examination. It was also 
heavily responsible for those crimes.

In general, the development of domestic 
legislation on criminal liability for sexual 
intercourse with a person under the age of 
puberty, from ancient times to the end of 
the soviet period is characterized by a grad-
ual transition from private to public-law le-
gal way to protect the sexual integrity of 
those who have not reached puberty, and 
enhance the state of health by applying 
more stringent penalties for such actions.

Shulyak J.L.,
Candidate of Law Sciences, 

Senior Instructor, Department of criminal law,
National Academy of Internal Affairs

crImInal responsIbIlIty and punIshment 
for fraud In the IndIa republIc: 

foreIgn experIence

In recent years, ukraine has become ap-
parent to scientists studying the trend of 
increased foreign experience and use it in 

different areas of law, including the crim-
inal law, and development issues of fraud 
certainly represents a scientific interest, 
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particularly in comparative legal perspec-
tive. It should be noted that the problems 
of criminal liability and penalties for fraud 
at the national level have been successful-
ly resolved a number of scholars, however, 
analysis of the Indian experience in these 
matters has not been.

analyzing criminal code of India we 
reached the following conclusions: Indian 
lawmakers consider cheating as a compre-
hensive criminal institution that repre-
sented various forms and methods of com-
mitting the crime. distinctive features of 
comparative legal aspect is that demarcates 
the Indian legislator own fraud committed 
by misrepresentation of other crimes relat-
ed to the abuse of trust, and using the ter-
minology construction as «dishonest». In 
India criminal code provides a more severe 
punishment than the sanction of the crim-
inal code of ukraine. the subject of fraud 
by criminal code of India can be a person 

of sound mind at the age of 12 years, and 
in some cases from 7 years. In our opinion, 
can not be considered appropriate to prose-
cute child using primary and (or) addition-
al penalty of a fine, much less prescribe 
imprisonment.

Interesting in scientific terms is the po-
sition of the Indian legislator on a special 
subject of crime, it is a legal entity - the 
individual who committed a crime and a 
legal entity. In our opinion, such a position 
is very promising and can be implemented 
into national law (in particular, to adjust 
the provisions of section xvII of the crim-
inal code of ukraine). also in sentencing 
for fraud in Indian criminal law is provid-
ed as an alternative form of punishment 
by a fine or imprisonment, and the simul-
taneous appointment of these two penal-
ties. we consider it appropriate to improve 
sanctions for fraud, following positive for-
eign experience.



CRImINal PROCEEDINg, 
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crImInal judIcIal polIcy of ukraIne 
In the sphere of crImInal procedure 
In the form of prIvate prosecutIon

 
the features of criminal judicial policy 

of ukraine in the sphere of criminal pro-
cedure in form private prosecution, legal 
nature of criminal procedure in the form 
of private prosecution are investigated in 
the article. there are set some suggestions 
in relation to the improvement of criminal 
judicial legislation of ukraine. 

It is specified, that question about the 
criminal judicial policy of ukraine in the 
sphere of private prosecution, legal nature 
of criminal realization in the form of pri-
vate prosecution, as well as question about 
expedience of selection of this type of real-
ization in the category of the special orders 
of criminal realization, nowadays calls an 
important scientific and practical interest. 
Insufficient attention is spared in modern 
criminal judicial literature to research of 
this type of criminal realization. 

It is drawn conclusion, that providing 
the legal adjusting of criminal procedure 
in the form of private prosecution, a leg-
islator tried maximally to protect interests 
of victim, give possibility to accept crimi-
nal procedure activity to him, to carry out 
criminal pursuit of persons, guilty in the 
feasance of such criminal offences, that 

directly touch rights, freedoms and legal 
interests of victim.

position is argued that during realiza-
tion of general tasks of public legal policy 
in the sphere of fight against criminality 
in part of defense of person, society and 
state from criminal offences, criminal ju-
dicial policy as its object has the protection 
of rights, freedoms and legal interests of 
participants of criminal realization, in par-
ticular victim from criminal offence.

on the basis of undertaken a study it 
is drawn conclusion that it is necessary to 
reasonably analyze the problem of complete 
or partial expansion of list of criminal of-
fences that behave to this type of criminal 
realization in the form of private prosecu-
tion. It is expedient to work out conceptual 
principles of institute of private prosecu-
tion from the point of view of new crimi-
nal procedure code of ukraine.

to achieve the aim of increase of effi-
ciency of realization of criminal judicial 
policy in the sphere of criminal procedure 
in the form of private prosecution, it is 
necessary to make alteration and adding to 
the 36th chapter of the new criminal pro-
cedure code of ukraine.
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notIon and crImInalIstIc classIfIcatIon 
of serIal murders

from ancient times murder is believed to 
be the most grievous offense that violates 
generally recognized principles of society. 
death Investigation is an art that is nev-
er mastered. as analysis of criminal case 
shows, there are a lot of mistakes that in-
vestigators admitted performing their du-
ties in criminal prosecution. during the en-
tire death investigation, from initial call to 
final courtroom testimony, the way things 
are done is as important as what is done.

because that very kind of murder in-
vestigation is the most complicated in all 
stages, notion of «serial murders», classi-
fication of serial murders based on motive 
and methods would be discovered in the ar-
ticle as basic disposition. In spite of well-
known researchers’ decisions problems of 
notion of «serial murders» and classifica-
tion of serial murders aren’t examined in 
full-scale.

there is no common notion of «serial 
murders». we think that serial murders 
could be defined as cumulative murders 
(three and more) that were committed by 
certain person (body of men) in consecutive 
order and terms. these offenses are consol-
idated by motive, modus operandi.

significance of serial murders’ classi-
fication implicates in analysis of data ar-

ray with following grouping under certain 
signs and proposition of practical advices. 
to our mind serial murders’ classification 
can be in following way:

sexual motivated serial murders. the 
main sense consists in satisfaction of 
pathological sexual necessity;

hedonistic motivated serial murders. 
murder is committed for murder as an act 
of killing human being;

serial murders with self-affirmation 
and predominance motives.

serial murders with vengeance and re-
placement motives.

serial murders with missionary motives. 
the main sense consists in purification of 
society.

also, serial murders can be classified 
depend on modus operandi. there are two 
groups:

well-planed offences or murders com-
mitted by slayer- hunter. he (or she) always 
planes every act, perform a spadework;

spontaneous murders. they are charac-
terized by sudden spilling out of negative 
energy and sneak attack.

as a conclusion we’d like to notice that 
appointed classification can be foundation 
for methodology of serial murders’ inves-
tigation.
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the forms of usIng polygraph 
In crImInal InvestIgatIon of ukraIne

the majority of modern scholars are in 
favor of using polygraphs in criminal pro-
ceedings of ukraine. however, there still 
remain uncompromising opponents of any 
possibility of such usage. the results of 
polygraph examination are rarely used in 
court.  In majority cases they have only 
orientational meaning, head investigation 
into the right direction. In particular, 
polygraph is used for reducing number of 
people suspected in committing a crime, or 
establishing evidential value of the assem-
bled evidences, finding locations of persons 
or things, identifying unrecognized bodies, 
detecting missing people, identifying place 
of residence of people, investigating unde-
tected crimes of past years etc.

In following article author analyzes pos-
sible forms of using polygraph in crimi-
nal justice of ukraine. the author comes 
to conclusion that the polygraph may be 
used as a support technical tool in opera-
tional-investigative activity and different 
investigative (search) actions, such as in-
terrogation, presentation for identifica-
tion, search, investigative experiment etc. 
but the most rational and effective form of 
polygraph testing is forensic examination. 
the author indicates that the polygraph 
can be used in various forensic examina-
tions as a support technical tool (psycho-
logical and psychiatric examination), but 
mainly in form of independent – psycho-
physiological examination.

Yakimchuk B.V.,
adjunkt, 

Department of criminal and legal medicine, 
National Academy of Internal Affairs

the establIshment of psychologIcal 
contact wIth the conduct of InvestIgatIve 

(detectIve) actIons wIth foreIgners

the issue of establishing psychological 
contact with the conduct of investigative 
(detective) actions with foreigners is par-
ticularly relevant for the study, since this 
category of persons conducting the investi-
gation (investigation) of action is more com-

plex. Indeed, except for some procedural 
legal characteristics of investigative (detec-
tive) actions with foreigners should also pay 
attention to some of the psychological and 
general organizational characteristics that 
influence the tactics of investigative (detec-
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tive) actions with such people. thus, among 
these features should be made to establish 
psychological contact. It is the psycholog-
ical problems of establishing contact with 
the investigative (detective) actions with 
foreigners will be considered in the article.

It should be noted that the tactics that 
are based on the need to establish psycho-
logical contact and psychological impact, 
must meet the requirements of selectivi-
ty. such tactics are based on the methods 
of communication, persuasion, suggestion, 
managed mental states, an example of re-

flection, emotional infection, etc. depend-
ing on the purpose of establishing psycho-
logical contact and procedural provisions 
of the person with whom you need to in-
stall the psychological contact can be used 
by different system of tactics. such tech-
niques can be used either singly or in the 
form of tactical combinations. note that 
such tactics should affect only those per-
sons that how - or conceals certain truth-
ful information relevant to the case and 
to be neutral (no influence) disinterested 
persons.

Yanovska O.G., 
Attorney, 

Doctor of Law Sciences, Associate Professor, Professor, 
Department of justice,

Kiev National University named after Taras Shevchenko

european standards for the provIsIon 
of free legal assIstance  

In crImInal proceedIngs: ImplementatIon 
challenges In ukraIne

the article investigates the problems 
of implementation in ukraine of europe-
an standards for providing free legal aid 
in criminal proceedings. the right to free 
legal aid has long been fixed in the con-
stitution of ukraine and some special laws 
of ukraine. however, to implement it in 
its entirety was not possible due to lack of 
consistent policy on legal aid funded by the 
state. the european approach to the issue 
of legal aid remains unchanged and is real 
inalienability of the right to legal assistance 
of his right to effective access to justice.

the author highlights the major inter-
national principles of providing free legal 
aid. special attention is paid to the process 
of attracting defense counsel to provide 
free legal assistance to detainees. provid-
ing of free legal aid is an important pro-
fessional responsibility of lawyer. every-
one has the right to be given the necessary 
legal aid of lawyer in criminal proceedings. 
everyone is free to choose the qualified 
lawyer. at the same time the responsibility 
for funding of legal aid should be assigned 
to the state.
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ImprovIng the qualIty of courts

the influence of european and global 
initiatives to promote measures to improve 
the quality of justice at the courts resulted 
also in a number of activities in ukraine 
to evaluate and improve the court quality 
and to enhance the public trust and confi-
dence in the judiciary. an important role is 
played by the work of the usaId ukraine 
rule of law project (2006-2011) and the 
usaId faIr justice project. faIr jus-
tice tries to support the development and 
implementation of key judicial reform leg-
islation and improve judicial policies and 
procedures that promote a more effective, 
accountable and independent judiciary. 
by contributing to a new legislative and 
regulatory framework to the judiciary, 
strengthening the accountability and trans-
parency, professionalism and effectiveness 
of the judiciary, as well as strengthening 
the role of civil society organizations in ad-
vocating and monitoring the work of the 
judiciary, the project will contribute to a 
long term change of the judiciary into a le-
gal organization that can meet all relevant 
european and global standards on quality 
and effectiveness of the judiciary.

In the sphere of improving the quality 
and performance of the courts a standard 
court performance evaluation framework 
has been developed by faIr justice in co-
operation with the council of judges of 
ukraine and the state judicial administra-

tion. the development of this framework 
started already in 2010 when a court per-
formance evaluation working group was 
established (cpe working group) to create 
tools for internal court performance eval-
uation focusing on the timeliness of the 
proceedings and quality of court decisions. 
the testing of these instruments took ini-
tially place in six courts. In 2012 the num-
ber of participating pilot courts was ex-
tended to 13 courts under the guidance of 
the cpe working group in cooperation with 
the state judicial administration working 
group on Innovation.

the court performance evaluation 
framework (cpe framework) is composed 
of four evaluation areas: efficiency of 
court administration, timeliness of court 
proceedings, quality of court decisions and 
court users’ satisfaction with the court per-
formance. for each of these areas several 
evaluation tools and criteria have been de-
fined. there are a number of internal court 
performance evaluation instruments, such 
as a survey of judges and courts staff and 
an expert analysis of court decisions and 
timeliness of the proceedings. In addition 
to these internal evaluation instruments 
the cpe framework contains also two ex-
ternal evaluation instruments, namely a 
court user satisfaction survey (citizen 
report card) and an analysis of available 
court statistics.
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InternatIonal legal vIews of r. lemkIn 
concernIng the qualIfIcatIonof the certaIn 

hIstorIcal facts of the massIve human 
rIghts vIolatIons as a crIme of «genocIde»

the article is devoted to the internation-
al legal views of r. lemkin concerning the 
qualification of the certain historical facts 
of the massive human rights violations as a 
crime of «genocide». rafal lemkin – is an 
international lawyer of the jewish descent 
who was born in russian empire, worked 
and lived in poland and became famous and 
died in the united states. his most out-
standing contribution to the legal science 
is the term «genocide» which was coined by 
him and the international legal conception 
of this crime.

besides his legal works, lemkin studied 
the historical background of the genocide. 
he made a number of research devoted to 

the qualification of the different facts of 
the mass violence in the past as the crime 
of genocide. for example, lemkin worked 
with the spanish colonization policy in 
america in the xvI century; actions of 
german colonial administration in africa 
in the beginning of xx century; armenian 
genocide in 1915. 

the analysis of international legal views 
of lemkin concerning these historical 
events gives an opportunity to state that r. 
lemkin had qualified all these facts as the 
crime genocide. the position of the scholar 
on these issues can be further used as a 
strong argument in discussions about the 
legal qualification of these tragic events.

Garbasei D.O.,
Degree-seeking applicant,

Department of constitutional and international law,
Kharkiv National University of Internal Affairs

IllIcIt enrIchment: 
InternatIonal legal aspect

the problem of fighting against the cor-
ruption is an actual question nowadays in 
all the countries of the world without ex-
ception. a great attention is attached to 
this problem from the side of international 
organizations. as a result of many years 

work it was the signing and ratification of 
Inter-american convention against cor-
ruption, of african union convention on 
preventing and combating corruption, 
of council of europe criminal law con-
vention on corruption and of convention 
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drawn up on the basis of section k3 (2) of 
the treaty on european union on the fight 
against corruption involving officials of 
the european communities or officials of 
member states of the european union. the 
experience gained in the frames of these 
conventions was implemented in the un 
convention against corruption.

the problem of illicit enrichment of state 
officials takes the most significant place 
among the questions that are embraced by 
the international documents in the sphere 
of combating against the corruption.

the manifestation of total corruption 
among the countries of african continent 
caused those facts that african union 
convention on preventing and combating 
corruption defines that illicit enrichment 
is not only the significant increase in the 
assets of a public official which he or she 
income or to any other person. thus a pri-
ori, if a citizen has a property much bigger 
than his official incomes, not mattering 
his attachment towards his state official 
position, it would be defined as an act of 
corruption, would acquire certain investi-
gation.

this question is quite actual for the 
countries of the world, but at the same 
time having different levers of influence 
at the legal, administrative and civil lev-
els in the frames of the council of europe 

and of the european union, the standard 
form as for keeping responsibility for il-
licit enrichment is absent. the majority of 
the european countries, and also the usa, 
unwillingly complete the criminalization of 
the illicit enrichment as a separate criminal 
act, like before. the declaring of incomes 
and outcomes of state officials and of the 
members of their families with the corre-
sponding administrative and even criminal 
responsibility for giving false information 
is a form of realization of combating illicit 
enrichment in the countries of europe and 
america.

breaking the principles of criminal 
law-suiting and of the constitutions of 
many countries of the world, as for pre-
sumption of innocence, for putting burden 
of evidence on the side of prosecuting and 
for the possibility not to witness against 
oneself, is a reason of not wishing to in-
troduct the norms (as for illicit enrich-
ment) into the national legislative systems.

the scientists' thoughts, concerning the 
expediency of limiting basic rights and 
freedoms for combating corruption, dif-
fer. every side from both ones has its own 
short-comings and advantages, which be-
ing in its unity, create the whole picture 
of the institute of illicit enrichment and of 
the possibility of its introduction into the 
national legislative system.
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cooperatIon – sIde’s oblIgatIon 
of InternatIonal prIvate contract

the performance of contracts often de-
pends on the extent of good faith in co-
operation between the contractual parties. 
the parties’ obligation to cooperate has 
been regulated by international uniform 
acts. the need to respect this obligation 
derives from certain provisions of current 
ukrainian legislation.

draft common frame of reference 
(dcfr) and the unIdroIt principles of 
International commercial contracts un-
derstand cooperation as one that «may 
reasonably be expected for the perfor-
mance of the other party’s obligations». 
under the dcfr breach of obligation to 
cooperate attracts the various remedies 
prescribed for non-performance of a con-
tractual obligation. 

cooperation includes the proper perfor-
mance of parties’ contractual  obligations, 
any other actions necessary for contract 
performance, which may or may not be 

stipulated by the contract (obtaining per-
mits, licenses, etc.), giving the other par-
ty the information necessary for contract 
performance, the information concerning 
the possible the risk of harm to persons or 
property by the performance of contract, 
giving the notice to the other party about 
the obstacles in contract performance and 
taking measures to reduce loss.

the contractual party suffered by the 
breach of the contract has to take measures 
to mitigate loss. In order to do this it has 
to take «reasonable steps». the compliance 
of steps with «reasonableness» criterion is 
evaluated in each case taking into account 
all relative circumstances. however, in 
general, it can be concluded that such steps 
may include entering into replacement 
transactions, taking measures to prevent 
destruction of the goods, the suspension 
of using a facility after finding its defects 
and others.
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the hetmanate's InternatIonal 
legal status after the death 

of hetman bohdan khmelnytskyI: 
from multI-vassal statehood to the loss

of the status of the state formatIon

the determination of the international 
legal status of ukrainian cossacks in the 
xvI-xvIII centuries is a rather controver-
sial issue. due to a number of contradicto-
ry trends related to military and political 
events of that historical period.  first and 
foremost it concerns the cossack rebellion 
in xvII century. however, it seems rea-
sonable to emphasize that cossacks as well 
as elites of the polish-lithuanian com-
monwealth acted in conventional manner 
to settle bilateral suzerain-vassal relations 
and to determin the legal status of the het-
manate.

the idea of the establishment of «cos-
sack-ruthenia principality» was brought 
out at the end of the xvI century in the-
oretical works of s.nalivaiko and j. vere-
schynskyi. bohdan khmelnitsky largely 
implemented it during the 1648-1657 years 
through the development of the interna-
tional legal status of the hetmanate as 
multi-vassal (multi-dependent) state for-
mation.

since 1648, the roles of the cossack 
state in the system of international re-
lations and its international legal status 
have been defined by a number of agree-
ments. according to these documents 
hetmanate recognized itself either an au-
tonomous entity or external vassal of an 
influential power (polish-lithuanian com-
monwealth, muscovy, the osman empire). 

however, it should be emphasized that the 
independent policy of the cossack army 
leaders and their extensive diplomatic ma-
neuvering is an undeniable fact as well as 
the instability and impermanence of for-
eign policy objectives. It has made Zapor-
ozhian host independent if not de jure, 
then de facto at least.

the ideal cossacks model of their le-
gal status issue solution within the pol-
ish-lithuanian commonwealth saturated 
with the ideas of the first half of the xvII 
century. It has initiated the development 
of the core principles of muscovite protec-
torate over the cossack state. these prin-
ciples were consolidated in the pereyaslavl 
treaty in 1654. the text of the above men-
tioned ukrainian-muscovite agreement 
proclaimed an idea of king guaranteeing a 
set of class rights and prerogatives which 
the cossacks demanded from the king 
of poland for many decades. however, it 
seems necessary to stress on the nominal 
nature of the agreement. firstly, it was 
not concluded in accordance with inter-
national legal customs of that time and, 
secondly, was not ratified by the general 
council – the body of Zaporozhye army, 
endowed with appropriate powers concern-
ing international treaties.

close enough to the ideas of multi-vassal 
system statehood in 1658-1659 approached 
successor of khmelnitsky – hetman Ivan 
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vyhovskyi. he has concluded with the rep-
resentatives of the polish king an agree-
ment to establish cossack ukraine within 
the grand duchy of rus'. It was meant 
to be an autonomous public entity in a 
structure of polish-lithuanian-ukrainian 
commonwealth. It was a so-called «three 
nations union». as we know, the hadyach 
agreement was never practically imple-
mented. legally hetmanate never became 
an independent state in a contemporary 
understanding of a concept of national sov-
ereignty.

within a short period of time (beginning 
from 1676-mid. 1681) yuri khmelnitsky 
established a form of cossack government 
state on the ruins of the once united het-
manate with the help of prince sultan. 
however, according to available sources, 
this principality was fully dependent on 
the latter. It coincided with the political 
objectives of the cossack aimed at non-rec-
ognition of the protection of neither polish 
nor russian monarchs.

yet a legal institution of nominated 
hetman (previously hetmans were elect-
ed) who acted «in the name of his roy-
al grace» existed in the last quarter of 
xvII - beginning of xvIII century on the 
right-bank ukraine. nominated hetmans 
kunitskyi s., a. mogyla, g. grishko, s. 
samus provided the protection from turk-
ish-tatar aggression and displaced otto-
man troops from the territory of ukraine 
and moldova. aggressors did not have a 
chance to establish themselves on the lands 
of the kyiv region and eastern podillya. 
having received in the mid 80's the roy-
al permission for the development of the 

right bank ukraine devastated after many 
years of war, cossack officers carried out 
activities aimed to revive govern of het-
man in these areas.

ukrainian statehood in the lands of the 
left-bank ukraine in the xvIII century 
was marked by the cossacks withdrawal 
from the longtime orientation on the pro-
tectorate of russian king peter the great. 
eventually these events led to the destruc-
tion of the Zaporizhian sich, complete loss 
of the state sovereignty signs and the grad-
ual restriction of ukrainian autonomy in 
the russian empire.

multi-vassal system (simultaneous sub-
ordination to several neighboring monar-
chial rubals) is the main aspect of the in-
ternational legal status of the hetmanate 
within the frame of international relations 
in central and eastern, southeastern and 
northern europe. the origins of this be-
havior of key international policy makers 
of hetmanate are to be found in the prac-
tice of interstate relations in the european 
region at the turn of medieval and early 
modern times.

In general, cossack rulers, due to the 
actions of stronger neighboring countries 
(polish-lithuanian commonwealth, mos-
cow-russian state, the ottoman empire, 
swedish kingdom) were forced to conduct 
appropriate policies to move from one side 
to another, to abandon one suzerain for an-
other. thus, the international legitimacy 
of an early modern ukrainian state was 
provided. however, the recognition of de-
pendency on several monarchs was consid-
ered to be the efficient measure not to be 
conquered by either of them.



58

ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2013 № 6-1 volume 2

Zubareva A.E.,
Ph.D. student,

Department of international law,
Lviv National University named after Ivan Franko

states members reportIng 
of the InternatIonal covenant on cIvIl 

and polItIcal rIghts 1966 as the part 
of the monItorIng mechanIsm 

of the unIted natIons organIZatIon 
commIttee of human rIghts

at the present stage of development 
of international law, the issue of human 
rights is in the focus of the international 
community. In recent decades, there arose 
a system of control mechanisms by the per-
formance of its obligations under interna-
tional treaties on human rights.

article is devoted to the role and place 
of the reporting by states members ac-
cording to the International covenant on 
civil and political rights in 1966 in the 
functioning of the monitoring mechanism 
of the uno human rights committee. re-
porting is determined by the provisions of 
the covenant. all of the state parties have 
an obligation to submit a report to the 
committee on the periodical basis. 

during all the period of its function-
ing the committee has developed a com-
plete system of the rules governing the 
procedure for reporting, their form and 
content, as well as legal consequences of 
their review for states. the procedure of 
the submitting is prescribed by the norms 
of the committee and the rules of pro-
cedure. also there exist a general guide-
lines for periodic reports which contain a 
more detailed information on the proce-
dure of the reporting. at the same time, 
it is necessary to emphasize that in the 
process of the submission and consider-
ation of the reports there may occur some 
problems, but in general they are not sys-
tematic. 
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InternatIonal legal regulatIon 
of sugar trade In the perIod between 

the fIrst and second world wars

first international sugar agreements 
in their modern form appeared between 
the first and second world wars. during 
this period two multilateral instruments 
controlling the sugar trade were conclud-
ed, namely the 1931 International sugar 
agreement (Isa 1931) and agreement con-
cerning the regulation of production and 
marketing of sugar of 1937 (Isa 1937). 

 Isa 1931 originated from the unilater-
al attempts by cuba to stabilize the world 
sugar market. It was signed between the 
producer’s associations of germany, po-
land, hungary, belgium, czechoslovakia, 
cuba and java. Isa 1931 set export quo-
tas for its participants and attempted to 
liquidate the large surplus stocks by con-
trolling the production of sugar. It estab-
lished International sugar council to su-
pervise the operation of the agreement. 
Isa 1931 failed mainly due to the increase 

of sugar production outside the agree-
ment.

the Isa 1937 was aimed to correct the 
failures of Isa 1931 by devising more flex-
ible quotas and involving governments as 
well as including consumer countries. It 
was signed by 21 nations and represented 
the first genuine global attempt to regu-
late the international sugar trade. central 
to the Isa 1937 was the delimitation of 
what was called the «free market». an In-
ternational sugar council was established 
to administer the agreement. this time it 
received wider powers than under the Isa 
1931. the early threat and the subsequent 
onset of the second world war prevented 
the Isa 1937 from fully realizing its true 
potential. however, it became the mod-
el for the international sugar agreements 
which were concluded during the following 
fifty years.
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european system for reductIon greenhouse 
gases emIssIons: legal aspect

evolution of the europeanunion’s (eu) 
environmental policy has shaped a precise 
approaches for environmental problems 

and contributed to the eu’semergence as a 
major player in international environmen-
tal policymaking. the eu is an active mem-
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berofthe in ternational process to reduce 
greenhouse gase missions, acting responsi-
bly with its obligations under international 
treaties. apart from dynamic international 
activity in this area, the eu has created 
its own system, developed  mechanisms and 
outlined goals for the effective reduction 
of greenhouse gases in the atmosphere. 
In the core of these eu activities lies the 
reduction of the greenhouse gases in the 
atmosphere. eu is using an established 
control system to constantly monitor im-
missions and emissions of the greenhouse 

gases. In order to achieve a gradual reduc-
tion in greenhouse gase missions the eu 
has introduced a system of trading quotas 
for such emissions, based on the standards 
of the market economy. 

when following the activities on creat-
ing and implementing standards for envi-
ronmental protection, especially those to 
help reduce greenhouse gase missions at 
the international and european levels one 
can suppose that international environmen-
tal law in the future will evolve to wards 
regionalization.
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concept «famIly law» In comparatIve legal 
studIes: methodologIcal sIgnIfIcance

each national legal system has both 
common and distinctive features of the 
legal systems of other countries, because 
each country has historically influenced 
by traditions, culture, mentality and oth-
er factors, socio-economic and political na-
ture developed its own legal system. em-
phasizing the profound difference in the 
legal systems of contemporary comparative 
law at the same time allows for their com-
parison on certain fundamental criteria to 
identify common features. to refer to a 
group of legal systems with similar legal 
characteristics that give reason to speak of 
a relative unity systems, comparative law 
uses terminology specific «family of legal 
systems», «legal circles», «uniform legal 

system», «structural unity» . however, the 
most widespread in contemporary entered 
the term «legal family».

legal family is the set of legal systems, 
united community the most important 
traits that indicate the substantial similar-
ity of these systems is essential for com-
parative law.

the notion of «legal family» not only 
contributes to a general understanding of 
the law, but also helps in the study of indi-
vidual legal systems. with the unification 
of legal systems in legal families compara-
tivists can detect internal common princi-
ples and institutions of legal systems, see 
the general framework of legal systems, 
which lies at their outer diversity.
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european standards of the rIght 
to mental health: problem statement

the article represents the analysis of le-
gal regulation of ensuring and protecting 
the right to mental health in terms of eu-
ropean union law. topicality of the devel-
opment of the related legal framework is 
called forth by the growing need to observe 
right to mental health (especially, due to 
the increase of mental disorders’ part in 
the global burden of health problems and 
significance of relevant economic load), 
and evolution of legislation on ensuring 
rights of vulnerable groups, and anti-dis-
crimination law. 

right to mental health is considered 
with respect to its being an integral ele-
ment of the right to health, protection of 
vulnerable categories’ rights and anti-dis-
crimination law. 

results of the research showed that in 
eu legislation the right to mental health 
is most often concerned with the right to 
health, despite topicality of ensuring par-
ticularly the right to mental health. how-
ever, strategic framework documents on 
basic directions of policies in the sphere of 
securing mental health are elaborated.  

researched european legislation tends 
to contain only an emphasis on vulnerabili-
ty of migrants with regard to health issues. 
nonetheless, these acts do not establish the 
direct link between «migration» and «men-
tal health», whereas such a link is reflect-

ed in multitude of sociological and culture 
research. lack of stress on the need to en-
sure mental health in european legislation 
is lack of european-wide migrant-friendly 
policies. 

the level of development of eu indis-
crimination legislation testifies to the 
fact that modern european standards fo-
cus more on the protection of the rights of 
persons with disabilities (including those, 
suffering from mental disorders), rather 
than on prevention work and ensuring ac-
cess of vulnerable groups to relevant ser-
vices. modern issues in terms of anti-dis-
crimination law concern lack of uniform 
understanding of the concept of disability 
and persons’ getting the chance to  protect 
their rights only after obtaining official 
proof of disability.  

so, most topical tendencies of the de-
velopment of policies in the sphere of 
mental health protection at the eu level 
are activization of prevention measures, 
promoting more accessible services, in-
creased attention to vulnerable groups, 
and the development of research and in-
formation directions. most important 
tasks of anti-discrimination law are elab-
orating on the uniform approach towards 
the concept of disability, and going away 
from medical model of disability towards 
social model. 
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about new InternatIonal standards 
In the fIeld of seafarers employment

ukraine is one of the world's largest 
suppliers of seafarers on ships under for-
eign flags and alteration of international 
standards of seafarers'  work connected 
with the entry into force on the 20 august 
2013 of the International labour organi-
zation maritime labour convention 2006 
will be essential for ukrainian seafarers. 
the main aim of the above document is 
monitoring at every stage - from national 
systems of protection up to the interna-
tional system and guaranty the right of 
seafarers for decent working conditions. 
ukraine is already a member of the fol-
lowing three basic conventions governing 
the international shipping regime:  the 
International convention for the safety 
of life at sea, 1974 (solas), the Interna-
tional convention on standards of train-
ing, certification and watch keeping for 
seafarers, 1978 (stcw) and the Interna-
tional convention for the prevention of 
pollution from ships, 1973 (marpol). 
ukraine has all grounds for ratification 
of the Ilo maritime labour convention 
2006. hazards to our seafarers, are asso-

ciated not only with the specifics of mar-
itime transport, but also with a number 
of political, legal and social issues that 
require immediate solutions.

obviously, the authors of the conven-
tion - the representatives of seafarers, ship 
owners and governments who drawn up 
and adopted it within the framework of the 
International labour organization, creat-
ed a new universal tool that is acceptable 
to all maritime parties, committed to the 
principles of decent work.

the convention's entry into force 
will have consequences not only for the 
states that have ratified the convention, 
but also for those states which have not 
ratified this international act. such a le-
gal mechanism was implemented on the 
ground of the practice of the Interna-
tional maritime organization (Imo) reg-
ulations, according to which the vessels 
of any state which has not ratified the 
mlc 2006 will not be granted more fa-
vorable treatment than to vessels flying 
the flag of a state which has ratified 
this convention.
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the InstItute of sanctuary 
In the contemporary InternatIonal law

some elements of institute of the right of 
sanctuary arose up as early as ancient inter-
national law. the institute of proksenia in 
ancient greece was the one of the earliest 
prototypes of asylum. substantial influence 
on development of the right of sanctuary was 
rendered by a canonical right of the catholic 
church. the institute of the right of sanc-
tuary in the contemporary international law 
was formed in the nineteenth century.

a sovereign right of the state to give 
asylum for the foreigner which pursued by 
his own state or another state is the the 
main contents of institute of right of sanc-
tuary presents.

there are two basic types of the asylum 
– the territorial asylum that foresees the 
grant the asylum by the state to the for-
eigner on its own territory, and the dip-
lomatic asylum, that foresees a grant the 
asylum in the apartment of its embassy 
abroad. the possibility of granting of dip-
lomatic asylum is denied by many states; 
however practice of international relations 
allows to admit the diplomatic asylum nei-
ther legal nor illegal.

the basic source of right of sanctuary is 
an international custom that is why there is 
a requirement in adopting of international 
convention on the right of sanctuary.
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