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Summary. The article is devoted to the study
of the peculiarities of the “right to truth” and the creation
of truth commissions, their key characteristics and features.
Truth commission can be defined as a structure set up to
identify historical events related to human rights violations,
which may include atrocities by the military / government /
insurgents. Most often truth commissions are set up to find out
what has happened, to establish the truth about past events,
past human rights violations and, if necessary, to identify
the reasons for this and to make recommendations not to repeat
them. Truth commissions only investigate past human rights
violations. Violations that are still ongoing must be responded
to by an appropriate human rights monitoring body. Although
the truth commission is not a judicial body, its work may take
place in parallel with the activities of criminal justice bodies.

During the analysis of the material, the author investigated
the characteristic features that are inherent in the truth
commissions, including formality; the creation as the result
of a state-sanctioned decision; temporality of activity (for
example, the term of the Commission for former Yugoslavia
was 3 years; for Kenya — 2 years); organization in order to study
specific facts of human rights violations and the investigation
of human rights violations for a limited period of time.
The author analyzes the activities of 2 truth commissions
formed after the relevant events in South Africa and Argentina.

In conclusion, the author explored the possibility
of introducing a truth commission in Ukraine and outlined
the possible mandate of such a commission, namely: to
establish the facts of mass violations of human rights
during the armed conflict in the Donbass territory; to collect
testimonies of witnesses and victims of mass human rights
violation; to assist in organizing compensation for victims
of the armed conflict.

Key words: right to truth, truth commission, armed conflict,
transitional justice, human rights, human rights violations.

The need for research. Transitional justice as one of the priority
processes during (and especially after) an armed conflict or exit
from a totalitarian regime provides one of the key rights of victims -
the right to know the truth and right to establish the truth. Ukraine
is now in a situation where the completion of the period
of the transitional justice after the collapse of the USSR is not
finished and its new “round” will be needed after ending of armed
conflict in the Eastern Ukraine.

The Commission on Human Rights on its 61 session in 2005
finalized the Report on updated principles for the protection
and promotion of human rights through action to combat impunity by
which set that each person has the right to know who is responsible
for the most brutal crimes in order to prevent repetition of such
violations; what are the violations of human rights and humanitarian

law for awareness of events and preservation of general historical
memory and what is the fate of victims of violations established by
the results of the national legal procedures [1].

It seems that these principles have too general attitude towards
the situation that still is in its active phase on the Eastern Ukraine.
However, analyzing the information about crucial violations
of human rights it should be noted that more than 35 thousand
people are victims of the conflict among the civilian population,
the Ukrainian military and members of armed groups (in accordance
to the a Periodic Report on the situation in Ukraine of the Office
of the High Commissioner of the United Nations Human Rights
Organization) [2]. Moreover, such numbers speak not only about
victims but also about the amount of information to be collected,
checked, investigated and prosecuted.

As sooner Ukraine as a state recognizes the need to use all possible
measures to investigate and prosecute conducted crimes, as sooner it
accepts its positive responsibilities, as easier it will be to keep such
valuable information and to reproduce the truth in the future.

One of the possibilities that are totally new for Ukraine
is the experience that other countries received through
the implementation of truth commission. Being one of the most
corrupted, current Ukrainian judicial system is not able to cope with
crimes that are taking place in the East of Ukraine. Knowing that
the commission’s work does not include the research and investigation
of the historical events still gives hope for faster research of truth
and its acceptance by people (that is because the truth about different
events conducted before and during Soviet regime has always been
silent since the beginning of the 20th century).

The main research question of the research is to define why
the work of truth commission should be used in Ukraine.

According to the main purpose of the work, next objectives
are pointed:

— To analyze the concept “right to truth” and its international
legal covering;

— Toanalyze characteristics process/procedure of implementing
the truth commissions and perceptions of this institution by focusing
on controversial and obscure points in general and particularly in
different countries;

- To analyze the report of Commission of Truth
and Reconciliation and follow the changes that this report caused
regarding transitional justice in South Africa;

— To define and conclude pros and cons of implementation
truth commission in Ukraine in order to resolve the situation that
has been developed.

Firstly, it’s worth starting with the meaning of the concept
“right to truth”. The right to the truth has not yet been the object
of a specific international convention. Some argue that the right
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derives from other well-established rights in international human
rights law, such as the right to a remedy, the right to receive
and impart information, and the right to due process.

There are explicit treaty references to the right to know certain
facts, including in instruments such as the Additional Protocol I
to the Geneva Conventions [3] and the International Convention
for the Protection of all Persons from Enforced Disappearances
(ICCPED) [4], both of which establish the right of relatives
of the missing or disappeared to learn the fate and whereabouts
of their loved ones.

Most specifically, in an important development, the [CCPED
confirms the right to the truth as an enforceable right in itself [4].
The treaty guarantees victims the right to know the truth regarding
the circumstances of enforced disappearances, the progress
and results of investigations, and the fate of disappeared persons. It
sets out the obligations to provide restitution and guarantees of non-
repetition.

Many UN resolutions and reports by independent experts
contain explicit statements on the right to the truth. Following
resolutions by the Human Rights Council, the UN General Assembly
emphasized that the international community should “endeavor to
recognize the right of victims of gross violations of human rights,
and their families, and society as a whole to know the truth to
the fullest extent practicable [5].”

However, there are certain regional and national courts that
confirmed the enforceability of this right within their jurisdictions.

The Inter-American Commission of Human Rights and the Inter-
American Court of Human Rights have confirmed that the right to
truth is established by the American Convention on Human Rights
[6], under provisions covering the right to a fair trial, freedom
of thought and expression, and the right to judicial protection. In
a series of cases, the Inter-American Court on Human Rights has
upheld the right to the truth of victims, their next of kin, and society
as a whole. The court has held that:

— The state is obliged to provide victims’ families with the truth
about circumstances surrounding crimes [7].

— The outcome of all proceedings must be divulged to
the public for “society to know the truth [§].”

— Society has the right to know the truth regarding crimes to
prevent them in the future [9].

— Amnesty laws impeding the investigation of the facts about
gross humanrights violations and the establishment of responsibilities
are not permitted under international human rights law [10].

Some national courts have also affirmed the right to the truth.
In Argentina, the Supreme Court held in “Simon” that amnesty
laws shielding perpetrators of crimes against humanity were
unconstitutional [11]. In Peru, the Constitutional Tribunal
in “Villegas Namuche” recognized the right to the truth as
a “fundamental right” directly protected by the constitution [12].
In Colombia, the Constitutional Court in the case of “Gustavo
Gallon Giraldo y Otros” stated that even the priority of contributing
to the demobilization of illegal armed groups did not extinguish
the state’s obligation to seek the truth regarding the disappeared
[13]. In South Africa, the Constitutional Court in “McBride” upheld
the rights of victims, the media, and public to speak the truth
about crimes, even if they were not the object of an amnesty
[14]. In this case, the court held that truth telling was the moral
basis of a transition from the injustices of apartheid to democracy
and constitutionalism.

What are Truth Commissions and what are their objectives

Truth commissions are official, nonjudicial bodies of a limited
duration established to determine the facts, causes, and consequences
of past human rights violations [15]. By giving special attention
to testimonies, they provide victims with recognition, often after
prolonged periods of social stigmatization and skepticism. Truth
commissions can contribute to prosecutions and reparations through
their findings and recommendations, assist divided societies to
overcome a culture of silence and distrust, and help to identify
institutional reforms needed to prevent new violations.

The objectives of a truth commissions are outlined in the legal
instrument that established it, often a law or some form of executive
decree. These may be expressed in different ways, reflecting
the priorities or circumstances of each country. Three objectives are
fundamental:

1. Truth commissions should establish the facts about violent
events that remain disputed or denied. Some com- missions have
limited their work to clarifying the factual circumstances of abuses,
but most have also analyzed the facts to determine the historical
and social contexts that gave rise to them, and whether further or
criminal investigation is appropriate.

2. Truth  commissions should protect, acknowledge,
and empower victims and survivors. Commissions establish
a relationship with victims and survivors not only as informers, but
also as rights-holders, partners, and as people whose experiences
deserve recognition.

3. Truth commissions should inform policy and encourage
change in the behavior of groups and institutions, thus contributing
to social and political transformation. The final recommendations
of a truth commission try to identify and address the causes of abuse
and violations in order to prevent their recurrence. Closely related to
this objective, some commissions consider reconciliation between
former rival communities to be of primary importance [16, p. 9].

Truth commissions are typically created during periods
of political change, such as after the fall of an authoritarian regime
or at the end of an armed conflict. A truth commission can be seen
as a break from a violent past and a restoration of society’s moral
foundation, deserving the highest level of recognition and support.

Most common, that truth commissions are established by
an executive or legislative branch of government. The form chosen
depends on the institutional and political realities in each country,
with both approaches having advantages and disadvantages:

— In most constitutions, executive decisions, like presidential
decrees, have less strength than formal legislation. Decrees are
often succinct documents with limited reach, unable to empower
commissions with the investigative powers typical of parliamentary
inquiries. Depending on the context of a transition, the executive may
have less political support than the legislature. In some countries,
executive decrees can be as strong and legitimate as parliamentary
legislation, and they may be faster and less contrived than legislative
processes. Examples of successful truth commissions created
by executive action include most Latin American commissions,
Morocco, and Timor-Leste (under UN administration).

— Establishment by the legislature may reflect broader political
support and institutional strength. However, the legislative process
can be slow and is often subject to unpredictable negotiations
that could affect the integrity of a com- mission’s mandate. Most
African commissions, including South Africa’s, were established by
parliamentary action [16, p.10].
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Canada is the only case of a truth commission created
from a judicial process [17]. Established to address the forced
assimilation of indigenous children, it was the result of a court-
mediated negotiation between Canadian civil society, churches,
and the government, which concluded ina comprehensive settlement,
including material compensation to survivors and memorialization
initiatives.

Key Characteristics of a Truth Commission

— Complementarity to criminal justice: Truth commissions
are not judicial inquiries. They do not establish individual criminal
responsibility for specific crimes, determine punishment, or use
the standards of due process applicable in a court of law. If they
gather evidence useful for a criminal investigation, their inquiries
may precede or complement the work of a court of law. While
courts of law usually focus on the facts of an individual case, which
are proven by exacting standards of evidence, truth commissions
complement that approach by establishing the social and historical
context of violations and large-scale patterns behind massive
numbers of cases. Their analysis can help to uncover the logic
and strategy behind abuses, helping to establish moral or political
responsibility.

— Focus on gross violations of human rights: Historically,
truth commissions have focused their investigations on the rights
protecting a person’s physical and mental integrity and other serious
crimes, such as torture, enforced disappearance, extrajudicial
killings, forced displacement, and sexual violence. Over time, their
roles have expanded. Recent commissions have investigated more
serious abuses, such as crimes against humanity and war crimes.
Some have also looked at economic crimes and corruption as part
of broader patterns of authoritarian abuse and violence.

— Period of investigation: Unlike parliamentary commissions
of inquiry, common in many countries, which tend to focus on single
issues or the circumstances of a specific event, truth commissions
typically cover longer periods of abuse, sometimes decades. This
allows truth commissions an opportunity to identify historical
patterns of violence and systemic violations.

— Large amounts of evidence: Because of their broad focus,
both in terms of violations and time period, commissions may
gather massive information from direct witnesses, archives,
and other sources. The Truth and Reconciliation Commission
of Peru gathered 17,000 testimonies during its two-year tenure,
and South Africa’s Truth and Reconciliation Commission collected
over 22,000 testimonies in three years. Such large amounts
of data allow commissions to incorporate different methodological
approaches, like statistical analysis, in their work.

— Victim-centered approach: Victims and survivors are
primary sources of information for truth commissions, and many
commissions have a legal mandate to ensure the well-being
of victims. Many have developed services for victims, such as
emergency help, psychological support, security, and legal aid. The
Truth, Reception and Reconciliation Commission of East Timor
employed specialized staff to grant emergency funds and help
displaced people to return to their homes [16, pp. 10].

Most successful examples of truth commissions: South
Africa and Argentina

South Africa

The Truth and Reconciliation Commission was created to
investigate gross human rights violations that were perpetrated
during the period of the Apartheid regime from 1960 to 1994,

including abductions, killings, torture. Its mandate covered both
violation by both the state and the liberation movements and allowed
the commission to hold special hearings focused on specific
sectors, institutions, and individuals. Controversially the TRC was
empowered to grant amnesty to perpetrators who confessed their
crimes truthfully and completely to the commission [1§].

The TRC took the testimony of approximately 21,000 victims;
and 2,000 of them appeared at public hearings. The commission
received 7,112 amnesty applications. Amnesty was granted in
849 cases and refused in 5,392 cases, while other applications were
withdrawn. The TRC made detailed recommendations for a reparations
program including financial, symbolic and community reparations.
The commission proposed that each victim or family should receive
approximately $3,500 USD each year for six years [18].

The commission further recommended that South Africa’s
society and political system should be reformed to include faith
communities, businesses, the judiciary, prisons, the armed forces,
health sector, media and educational institutions in a reconciliation
process.

Argentina

National Commission on the Disappeared (Comision Nacional
sobre la Desaparicion de Personas, CONADEP) was created with
an aim to investigate the disappearances of people between 1976
and 1983 and uncover the facts involved in those cases, including
the locations of the bodies [19].

The commission reported 8,960 disappearances during
the 1976-1983 military rule. Disappearances, torture, secret
detention, and the disposal of bodies in unknown sites were
systematic practices. All of the disappeared people were killed,
and the lack of information provided about these people was
an intentional strategy by the government to prevent cohesiveness
among survivors [19].

The repressive practices of the military were planned
and ordered by the highest levels of military command, but then
de-facto President General Reynaldo ordered the destruction
of military documentation that could have proven responsibility
within the chain-of-command.

The commission recommended establishing a reparations
program for the families of the disappeared and continued
prosecutions and follow-up investigations concerning persons who
remain missing.

Should the practice of truth commission be implemented in
Ukraine?

Taking into account main purpose and aims of the truth
commission it is logically, that such a body has to be created in
Ukraine in order to help “seeking truth” regarding all events that
taking place in the eastern part of Ukraine.

The mandate for such possible commission can be the following:

— establishing the facts of mass violations of human rights
during the armed conflict in the Donbass territory;

— collection and systematization of testimonies of witnesses
and victims of mass human rights violations in the Donbass;

—assistance in organizing compensation for victims of the armed
conflict in Donbass.

— providing recommendations on criminal prosecution or
amnesty of specific persons guilty of mass violations of human
rights during the armed conflict in the Donbass;

— promoting reconciliation between the citizens of Ukraine who
supported the Armed Forces of Ukraine and those who supported
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the actions of the Russian Federation and illegal armed groups in
the Donbass.

Also it is possible to identify the reasons that led to the events in
eastern Ukraine (aggression of the Russian Federation, occupation
of Crimea, Revolution of Dignity in 2014, etc.) and to study
of the course of the armed conflict in eastern Ukraine, and events
related to mass violations of human rights, crimes against humanity
(battles near Debaltseve, Ilovaisk) and their documentation.

Conclusions. However, at the moment it is difficult to say
when exactly such commission should start its work. Some
human rights activists insist that the truth commission in
Ukraine should start work without waiting for a permanent truce
and a cessation of hostilities, other — that the truth commission
should start working immediately after reaching a permanent truce
and concluding an effective peace agreement. And finally — that
the truth commission will only work effectively if it is established
a few years after a lasting truce is reached and an effective peace
agreement is reached.

In spite of everything and assessing the experience
of the most famous truth commissions and their achievements, it can
be concluded that such a body is vital as an additional mechanism
for achieving peace and recovery after the conflict.
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Oramnunk I. P. Yu MoxkIMBO 3ampoBaJuTH KOMIicilo
3 mpaBau B YKpaiHi?

AHoranisg. CTaTTio NIPUCBAYCHO BUBYCHHIO 0COOJIMBOC-
TeW «mpaBa Ha MpaBIy» Ta CTBOPEHHs KOMiciii 3 mpaBiw,
{XHIX KJIIOYOBHX XapaKTEPUCTHUK Ta ocobnuBocTeil. Komicis
3 IpaBOy MOXKe OyTH BHM3HAa4Y€Ha SIK CTPYKTYypa, CTBOpEHA
3 METOI BCTAaHOBJICHHS ICTOPMYHHX IOAIH, IMOB’s3aHUX
3 HOPYLICHHAM IPaB JIOAUHH, SIKi MOXKYTh BKJIIOYATH B cebe
3JIOMISIHHS BIHCHKOBUX/YpSAJOBIiB/ moBcTaHIiB. Haitvac-
Tille KOMicil MpaBau CTBOPIOIOTHCS JUIS 3°SICYBaHHS TOTO,
IO CTaJIOCs, BCTAHOBJICHHS MIPAaBIU IPO MOAIl B MHHYIOMY,
MUHYJI MOPYUICHHS TPaB JIIOAUHU Ta 3a MOTpeOu, — s
BHU3HAYEHHS MPUYMH, SIKi IO IIbOTO NMPHU3BEIH, BUPOOICHHS
pekoMeHanii moao ix HemoBropeHHs. Kowicii mpaBau
PO3CIiAYIOTh BHHATKOBO TOPYIICHHS IpaB JIOAWHH, SKi
Bis0yBanuchk y MuHylnomy. Ha mopyuieHHs, siki e TpuBa-
I0Th, Ma€ pearyBaTH BiJNOBIIHUH YNMOBHOBa)XCHHUU OpTraH,
1[0 CTEXKUTh 3a JOTPUMAHHIM MpaB JIOAHUHHU. X04ua KOMICis
MpaBAM HE € CYJOBUM OpraHoM, 1i poOoTa Moke BigOyBaTuch
napayesibHO 3 AISUIBHICTIO OpraHiB KPUMIiHAIBHOT FOCTHILIT.
[Micns KOHQIIKTY YH TEpiogy aBTOPUTAPU3MY 3aIlpoBa-
JDKEHHSI KOMicil 3 TpaBIu € JOUUIBHUM JJisi 3a0e3MeueHHS
JIETIIOTO MEPEXoay A0 AEMOKpATii Ta MHUpY.

VY Xomi aHaizy Marepiaiy aBTOpPOM JOCIHIDKEHO Xapak-
TEPHI PHUCH, SKi MPUTAMaHHI KOMICISIM MpPaBIM, Cepell SKUX
OQiLiHHICT, CTBOPEHHSI CAHKI[IOHOBAaHUM JICPKABOKO PillicH-
HSIM; THUMYaCOBICTh JISJIBHOCTI (HANPHUKIIAJ, CTPOK isJIbHO-
cti Komicii 3 mpaBau ta npuMupeHHs B konuiiHiiA KOrocnasii
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craHoBUB 3 poku; Kowmicii 3 npaBau, cripaBeIMBOCTI Ta Ipu-
mupenHs KeHii — 2 poku); opraHizailist Juis BUBYCHHS KOH-
KpeTHUX (aKTiB MOPYIICHb MPAaB JIOIMHUA Ta PO3CIiTyBaHHS
MIOPYILIEHHS [TPaB JIIOJHHU B 0OMEXEHOMY YaCOBOMY BIJIPi3Ky.
ABTOpPOM TIpOaHAIi30BAHO AISUIBHICTH 2-X BIZIOMHX KOMICIii
NpaBAd, YTBOPEHUX Micis BianmoBimHux mnoxii y IliBneHHin
Adpwurii Ta ApreHTHHi.

Sk BUCHOBOK, aBTOPOM JIOCJIIIPKEHO MOXKJIUBICTh 3aIpo-
BaJDKEHHS KOMicii 3 mpaBau B YKpaiHH Ta OKPECICHO MOX-
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JUBHI MaHJAT TaKoi KOMICii, 30KpeMa: BCTAaHOBJICHHS (ak-
TiB MAacOBUX NOpYIIEHb IIPaB JIIOAMHU MiJ 4ac 30poiHOTro
koHQIIKTY Ha TepuTopii JloHbacy; y4acts y 300pi moka3zaHb
CBIJIKIB 1 )KEpPTB MAaCOBHUX MOPYIICHb MPaB JIOJUHHU Ta JOTO-
Mora B OpraHi3alii KOMIeHcaIil JkepTBaM 30pOHHOT0 KOH-
¢uikTy.

KirouoBi cioBa: mpaBo Ha IpaBIy, KOMICisl NpaBay,
30poiHUN KOHQITIKT, epexigHe MpaBoCy/is, NpaBa JIOIUHH,
MOPYIICHHS IPaB JIOAWHH.




