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acnipanm xageopu AOMIHICIMPAMUBHO20 ThA 20CNOOAPCLK020 NPABA

3anopizvk020 HAYIOHAILHO20 YHI8EPCUMEeNY

SAROHOJIABYI ARTHU
AR JUREPEJIA SACA]L CJIVAKBOBOTI'O IIPABA

AHoTauis. Y cTarTi po3nIsSAAEThCS TUTaHHS 0COOIUBOC-
Tell 3aKOHO/IaBUMX aKTIB SIK JDKEpel 3aca]l CiryKO0BOTo Ipasa.
ABTOp BHOKPEMIIIOE Ta BH3HAYa€ 3aKOHOIABYl aKTH SIK JUKe-
peuna 3acaj ciry00BOTO MpaBa, TOCIIKYE OCOOIUBOCTI 3aKO0-
HO/IaBUMX aKTiB K JDKEpeN CIIy)KOOBOTO TpaBa, y3araibHIOE
HONISAN HA NOPYILEHE MUTaHHS.

CTaTTIO MPUCBSYECHO AOCIIHKEHHIO TPOOIeM CTaHOBICHHS
Ta PO3BUTKY HAIIOHAILHHUX 3aKOHONABUYMX aKTIB K JKepesa
3acaj ciryx0oBoro npasa Ykpainu. IIpoananizoBaHO MOHSATTS
JoKepesa ciyk00BOTO MpaBa YKpaiHH, aHAII3yHOThCS MEpey-
MoBHU (OPMYBaHHS YKPaiHCHKOIO CiIy:O0O0BOTrO IpaBa sIK BiJ-
HOCHO aBTOHOMHOI IOPHIMYHOI CHCTEMH. YIepIle AeTalbHO
JOCTIJKYIOThCS Mipa aBTOHOMIT 11i€i cuctemu, ii BIJIMB Ha
1100y/10BY 3aKOHOABUUX AKTIB sIK CIIy’>k00BOI'0 3aKOHO/IaBCTBA,
IPaBO3aCTOCOBYOI IPAKTUKHU.

3HauHa yBara IpuUileHa KOHIEMNLi{ aBTOHOMII cityx00-
BOTO TIpaBa, 10 c(HOPMYBAIUCS B €BPONEHCHKIN IOPUANIHIH
Hay1i. HaBoasiThCst apryMeHTH Ha KOPUCTh TOTO, 1110 HAMOLIBII
BUTPUMAHUMHU B TEOPETHMYHOMY IUIAHI 1 HaiOLIbII Ipuar-
HUMH JIUIsI YKPaTHCBKOI CHCTEMH TpaBa B YacTHHI CBOIX Mpak-
TUYHUX HACIIAKIB SBJIAIOTHCS KOHLEMII, 10 MiATPUMYIOTh
TEOPir0 aBTOHOMIi CITy>KOOBOTO TMpaBa i 3B A3yHOTh II¢ SIBHIIEC
3 OCOOJIMBUMHU 3aKOHOJABUMMH aKTaMH, NPUHIUIAMH, KOH-
CTPYKUisIMU, DYHIAaMEHTAJIbHUMH TTOJIOKSHHSMH IIi€i TIpaBo-
BOT crcTeMH, 00YMOBJICHUMH IHTEIPALi€I0 y paMKax CITyK00-
BOTO IIpaBa Iy0O1iYHO— 1 IPUBATHOIIPABOBUX OCHOB.

Po3po0iieHo cydacHy Teopiro JKepen CIy)KO00BOro Tpasa,
PO3IIAAAIOTHCS TUTAHHS IIPO MiCLIE CITyK00BOTO IPaBa B CUCTEMI
YKpaTHCHKOTO paBa Ha Cy4aCHOMY eTarti, Horo (yHKIIi i mpes-
MET IPABOBOT'O PETYIIIOBAHHSL. Y CTATTi JOBOIUTHCS HEOOXITHICT
PO3pI3HATH QYHKIIIT, IO MAIOTh 3MICTOBHUM 1 IHCTPYMEHTAJIbHUH
XapakTep: 3MICTOBHI (YHKIIi CIy>)KOOBOTO TpaBa BHPAKAIOTh
Horo couianabHe NMPU3HAYEHHS, IHCTpYMEHTaNbHI (yHKIIi (cTa-
THYHA, JTUHAMIYHA, OXOPOHHA) BIIACTHBI HOTO OKPEMHM €JIeMeH-
TaM. Y cTarTi OOIPYHTOBYETHCS, IO JIIF0YE YKPAiHChKE 3aKOHO-
JTABCTBO JI03BOJIsIE BUJIUTMTH JIB1 3MICTOBHI (DYHKIIIT CITy>kKO0BOTO
paBa: CIy:KOOBO-ITyONmiuHy (YHKILIO i (YHKIIO PErytOBaHHS
coLliaJbHUX 1 CITy>k00BUX TpoLeciB. 3MiCTOBHI (GyHKIT ci1yx00-
BOTO IpaBa HAHOLIBII BUPINIAIBHIM YHHOM BIUTUBAOTH HA HOTO
HpeaMeT 1 Horo IopuANYHI XapaKTePUCTUKH SIK LUTICHOT CHCTeMH,
a IHCTpyMeHTaJbHI (YHKIi JArOTh JOATKOBI MiJCTaBH IS
b epeHtiialii mpeaMeTa i CUCTeMH CITyOOBOTO IpaBa.

YTouHIOETBCS Kiacuikallist Jukepea ciryK00oBOro rnpasa
(HaiOHANBHUH PiBEHB) SBIISIE COO0 HAHOLIBIN PO3TaTyKEeHY
rpyiy, npexncrasieHy: Koncrutymieto Ykpainum. (cT. 38, ska
rapaHTye KOKHOMY TPOMaJITHUHY YKpaiHu IPaBo JOCTYILY 0
JepikaBHOI CIIyxOM, a TakoX CIy»kOM B OpraHax MiCLIEBOIO
CaMOBpSITyBaHHSA); 3aKOHAMH YKpaiHH, a came: 3aKOHOM YKpa-
iuu «Ipo nepkaBHy ciyxOy»; ykaszamu Ilpesunenra Ykpa-
TaM; nmocraHoBamu KaGinery MiHicTpiB YkpaiHu;, HakazamMu
LIEHTPAJILHUX OpPraHiB BUKOHABUOI BJIa M Ta 1HIII JpKepea.

Jlxepena ciy>x00Boro rpasa (MbKHapOJHUIH (€BPOIEHCHKHUIA)
PIBEHB) TPEICTABIICHI MEHILIOK KUIBKICTIO IPABOBHX aKTiB.
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WneTbes mpo Ti TpaBoOBi aKTH MiKHAPOTHOTO XapakTepy, K
HpoHIM npornenypy parudikauii B Yipaini. Y poOoti BinzHa-
4aroThes PopMu AudepeHiianii ciy:k00BO-ITPaBOBHX 3aKOHO/IAB-
YHX 3aCaJl HA PiBHI OKPEMHUX IHCTUTYTIB CITy’KOOBOTO IpaBa.

Ku11040Bi cJj10Ba: 3aK0HOIABYI aKTH, 3aCall JXKEPET CIyXK-
0oBoro mpama, Kiacudikaiis, OCOOIMBOCTI 3aKOHOIABUMX
aKTiB.

IlocranoBka mpo0iemu. Jl0BONI 9acTo OCTAaHHIM YacoM
y BITUM3HAHINA HAYKOBIH JiTepaTypi 0OTOBOPIOETHCS MUTAHHS TIPO
JOMTHHICT BULICHHS CITYXO00BOTO IPaBa B OKPEMY TalTy3b IIPaBa.
3a3HaveHiit mpoOmeMaTHIl TPUCBATINH cBoi mpari B. b. Asep’s-
Hos, T.O. Konomoes, B.K. Konmaxos, P. C. Menshuk, B. K. Konna-
KOB Ta 1HINI TOCTITHUKM. 3411 00TpyHTYBAHHS IIi€l MO3MIIiT Hay-
KOBII 3BEPTANUCA MO iCTOPHYHMX OCOOTMBOCTEH CTAHOBICHHS
iHCTHTYTY TyOIigHOi CTyXO0M Y HamIiil Kpaini; 3apyOiKHOTO J0C-
BiJly PETYJTIOBAHHS TISTBHOCTI AEPKABHEX CITYKOOBIIIB; TEHIEHIIIH
PO3BHUTKY YKPAiHCBKOTO TPaBa Ta BITYM3HAHOI CYIOBOi MPAKTHKH
[1, c. 283-286].

CraH nocTizKeHHsI. AHATI3 HAYKOBOI JiTEpaTypH MOKA3ye, o
3a3HA4eHe TIUTAHHA [ie He OYIT0 TPEIMETOM CHCTEMHOTO PO3TIALY
BITYM3HSHAME BYCHNMH, IO CBIMIHTH PO BUCOKHH PiBEHDH HOTO
HaykoBoi HOBW3HH. OTIpaIlFOBAHHSA JPKEPENbHOI 0a3H CIyKO0BOTO
TmpaBa € HEoOXiTHOK TEPEIyMOBOKO JUI HAYKOBOI JIMCKYCIi TPO
CHCTEMATH3aIlii0 3aKOHONABYMX HOPM OCTAHHBOTO. Y CBOIH CTarTi
S XOTIB 0¥ 3BEpHYTH YBAry Ha poOIeMu cITyK00BOT0 IpaBa, ki Ha
MOI0 TMKY € BOKTHBEMI: HEBIIMOBIIHICTh HAITIOHAMBHIX 3aKOHO-
JIABYHX aKTiB CITYKO0BOTO MpaBa, €BPONEHCHKOMY 3aKOHOABCTBY,
TPoONIEMH TOJ0 PO3YMIHHS CYTHOCTI CITy’KOOBOTO TIpaBa, Ta HasB-
HICTh TPOTaJHH y 3aKOHAX, TIOB’I3HUX i3 CTYKO0BOKO TiSTBHICTIO.

Mertolo i€l cTaTTi € HafaHHSA ABTOPCHKOTO TIOHATTS CITYK00-
BOTO TIpaBa, Kiacu(hikaiis 3aKOHOTABIAX HOPMATHBHO-TPABOBAX
aKTIB MO0 CITYO0BOTO TPaBa, PO3KPHUTTS 1 BUPIMICHHS MHTAHHS
TIPOTAIHH Y 3aKOHOJABCTBI.

Buxnaj ocHoBHHX MaTepiatiB focaizxenns. Hemoxmiso He
noromutrcs 3 mosuuiero B.K. Konmaxosa, sikuii BBaskae, 1o 0CHO-
BOTIOJIOXKHEM TIOHATTSM Y CTPYKTYpI CITyk00BOTO MPaBa € JiepkaB-
HO-CITYO00Bi BITHOCHHH, i SKUMH PO3YMI€ThCA TePKaBHO-TIPa-
BOBI BITHOCHHH CIYXOW 1 BIPHOCTI IEPAABHOTO CIYKOOBIISL
«BaxmiBO MITKPECTUTH, — HAroJNONIye aBTOp, — IO CIyXkO00BE
TpaBo HE BXOMHUTH B CHCTEMY TPyHOBOTo Tpasa. [TyOmivmi cmysxk-
0OBIIl HE € 3BMYANHIMH MPAIiBHAKAMH, SKUX TPHAMAIOTH B TIPH-
BaTHOMY TIOPSZIKY Ha ciyx0y. BoHM MatoTh 0coOmuBHit epikaBHO
TIpaBoBHii cTaTyc» [2, ¢. 23].

Jlxepena cmyx00BOTo Tpasa GopMYIOTh BIATOBITHY CHCTEMY
13 4iTKO BM3HAYEHOI OPTAHI3ANIiHOIO CTPYKTYPOIO, EleMEHTAMH
KO BUCTYMAKOTh YTOPSIKOBAHI 32 IEBHOIO i€PApXi€ro TpaBHIIa
TIOBE/IHKH, 30Cepe’KeHi y HOPMATHBHO-TIPABOBHX aKTaX, SKi
MOXYTh ICHyBaTH a00 Ha HAIIOHAIBHOMY, 400 Ha MIKHAPOTHOMY
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piBHSAX. 3 OTMIAY Ha I, JUKepena CirykO0BOTO IPaBa MOXKYTh OYTH
TIPE/ICTABICHI:

Ockinbku cryx00Be mpaBo (TpaBo myOmigHOT Ciry&0H) K TIi-
ray3b aJMiHiCTPaTHBHOIO TpaBa 00 €Hye HOPMH, LIO PETyo-
10Th MUTAHHS TIPOXOMKEHHS CITYKOU y Pi3HUX MyOMi4HO-TIPABOBHX
IHCTUTYLLISX, — OpraHaX BUKOHABYOI B/, OPraHax IpOKypaTypH,
OpraHax BHYTPILIHIX CMPaB, JUTIOMATHYHAX MiCifiX, OpraHax mic-
IIEBOTO CaMOBPSTYBaHHS ToIIO [3, . 7-9], T0 00’eKTOM HamIoro
aHAT3y CTaHyTh HE JHIE Ti JPKepena Tpasa, fKi BU3HAYAIOTH
TIPABOBHii CTATyC ACPKABHHX CIYKOOBIIB (Y By3bKOMY PO3yMiHHI
II6OTO CJTOBA), AN i Ti 3 HAX, SIKi € IPABOBOIO OCHOBOIO JILSIBHOCTI
IHIIMX Kateropiit oci0 (MpamiBHUKK ML, POKYPATypH TOIIO),
SIKI TIPALIOIOTh HA JIEPXaBy Ta OTPUMYIOTh 3apOOiTHY IUTATHIO 32
PaxyHOK KOTITIB JIePXKABHOTO OFOIKETY.

Knacudikamis mkepen crmyx6oBoro mpasa (HaiioHaibHUH
PIBEHB) SBISIOTH COOOK HANOUIBII PO3raTyKEHy TPyy, Ipel-
CTaBIICHa:

— Koncruryuiero Ykpainu. (ct. 38, sika rapanTye Ko;KHOMY Ipo-
MaJIHIHY YKpaiHH MpaBo OCTYIY 10 IEpXKaBHOT CITykOH, 8 TAKOK
CITy’KOW B OpTaHax MiCIIEBOTO CaMOBPSIyBaHH [4, C. 4];

— 3akoHaMu YkpaiHn, a came: 3akoHoM Ykpainu «[lIpo mep-
JKaBHY CITyKOy»;

— ykazamu [Ipesunenta Ykpainu;

—moctanoBamu Kabinery Minictpi YpaiHu;

— HAKa3aMH IEHTPATHHEX OPraHiB BUKOHABYO! BIA/M Ta 1HII
JoKepena.

Jlxepena ciyx00Boro mpasa (MbKHAPOJIHUH (€BPOTIEHCHKHIT)
DIBEHb) PEICTABICH] MEHIIIOI0 KiTbKiCTIO IPaBOBHX aKTiB. MzeTses
TPO Ti TIPABOBI AKTH MIKHAPOIHOTO XapaKTepy, sKi MPOMIILTH PO~
uenypy parudixamii B Ykpaini. [Ipuknazom Takux akTiB MOXKHA
HasBar Pesomrorito 34/169 Ienepansroi Acambnei OOH «Komexe
TIOBE/IIHKH MOCAJI0BUX 0CI0 3 TMiATPUMAHHS MPABOMOPSIKYY, KA
BH3HAYAE MEXKI IPABOMIPHOI OBEIIHKH MOCAOBHX 0Ci0, a TAKOK
MICTHTh HH3KY IOJNOKEHb MPOIECYaTbHOTO Ta OpTaHi3amiifHoOro
XapakTepy W00 MiAIBHOCTI 3 TATPUMAHHS NPABONOPSAKY. YXBa-
JNIeHHS KOJEKCY 3YMOBNEHEe BAXJIMBICTIO MiATPHMAHHS MPaBOIMO-
PAIKY K JUI KUTTA OKPeMHX 0Ci0, TaK i U1 BCHOTO CYCITIBCTBA
1 CIIPSIMOBAHE HA HEJIONYILIEHHS 3OBKUBAHb M10CAJI0BUX 0CI0 Y 1ii
cepi Ta Ha 3abe3MeeHHs MpaB MmomuHH |5, ¢. 18-20].

Jlxepena ciyx00BOT0 mpaBa (HAIOHAIBHUN DIBEHB) Tpel-
CTaBJeHI HacaMIIepe/| PillieHHsAMH CYTOBHX OpTaHiB.

Ha nymxy JI. Kuprmioka, anami3 ykpaiHChKoi MpaBoBoi Ciic-
TEMH J03BOJISIE 3pOOUTH BHCHOBOK IIPO TE, IIO CYAOBA MPAKTHKA
BKE € JuKepenoM npasa. Tak, 0 4MciIa CYOBUX aKTIB, 1110 MICTATh
HOPMATHBHI PHITICH, MOXYTh OyTH BITHECCHI:

— pimenns Koncrutyuiiinoro Cyny Ykpainu;

— po3’sicHenns (pimenns) [Inenymy Bepxosroro Cymy Ykpa-
iHM Ta BUIINX CTIEIiaMi30BaHNX CY/IIB;

— pillleHHst CYiB 3aralbHOi I0PHCIMKIL, IO CKAaCOBYIOTh IO
HOPMATHBHKX aKTiB;

— pilIeHHS CyHiB, TPUAHATI HA TiACTaBi AHAJNOTii 3aKOHY
Ta TpaBa, @ TAKOXK Ha TIJICTaBI HOPM MPaBa, 10 MICTATh OIIHOYHI
TIOHATTS,

— piteHHs €BpOMeiCHKOro cyy 3 Ipas JouHy [6, ¢. 43-46].

Hedopmaizosani xepena ciyxk00BOro mpasa (MiKHAPOIHHHA
(eBpomefichKiii) piBeHb) 00 €AHYIOTH Y 001 HacaMIepes pilleH s
MDKHAPOJHUX CY/IOBHX YCTaHOB, 30KpeMa CBPOMEHCHKOTO Cymy
3 MpaB JIOIMHH, PIlIEHHs SKOTO, K Bke OO 3a3HAYEHO BHIIE,
BU3HAIOTHCA HKEpETToM mpasa B Yipaini 7, ¢. 78-79)].

Bucrosxkn. [licymMoByi0dH BUIIEBIKIA/ICHE, BBAKAEMO:

— 3aKOHM MalOTh HE NNINe AeKIapyBaTH MPHHIMIH CIyk00-
BOTO ITPaBa, ajie i mepeadayaTy MexaHi3M ix peanisaiii gepes BCTa-
HOBJIEHHS YITKHX TPABUI JUIS IPOXOUKEHHS CITYKOH MyOmiqHIME
CITyKOOBIISIMHU:

— CydYacHi 3aKOHI MAiOTh BPaXOBYBaTH OCHOBHi €BPONEHCHKI
crangapt y cepi myoniunoi ciyxOu:

— YCYHEHHS! ICHYIOUMX KOMi3ii 1 BperyroBaHHs MPOraliH B 3aK0-
HOJIABCTBI MA€ CTIPHATH PO3BUTKY TyOIMidHOT ciryxOu B YipaiHi.
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MOHATTA Ta

Kovalenko B. Legislative acts as sources of principles
of official law

Summary. The article considers the peculiarities
of legislative acts as sources of principles of official law.
The author identifies and defines legislative acts as sources
of principles of service law, explores the features of legislative
acts as sources of official law, summarizes views on the issue.

The article is devoted to the study of the problems
of formation and development of national legislative
acts as a source of principles of official law of Ukraine.
The notion of the source of service law of Ukraine is analyzed,
the preconditions of formation of the Ukrainian service law as
concerning autonomous legal system are analyzed. For the first
time, the degree of autonomy of this system, its influence on
the construction of legislative acts as official legislation, law
enforcement practice are studied in detail.

Much attention is paid to the concept of autonomy of service
law, formed in European jurisprudence. Arguments are made
in favor of the fact that the most theoretically sustained
and most suitable for the Ukrainian legal system in terms of its
practical consequences are the concepts that support the theory
of autonomy of official law and link this phenomenon with
special legislation, principles, structures, fundamental
provisions of this legal system, due to the integration within
the service law of public and private law bases.

The modern theory of sources of service law is developed,
questions about a place of service law in system of the Ukrainian
law at the present stage, its functions and a subject of legal
regulation are considered. The article argues the need to
distinguish between functions that have a substantive
and instrumental nature: the substantive functions of official
law express its social purpose, instrumental functions (static,
dynamic, protective) are inherent in its individual elements.
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The article substantiates that the current Ukrainian legislation
allows to distinguish two meaningful functions of official law:
official-public function and the function of regulating social
and service processes. The substantive functions of service law
most decisively affect its subject and its legal characteristics
as a holistic system, and instrumental functions provide
additional grounds for differentiation of the subject and system
of service law.

The specified classification of sources of service law
(national level) is the most branched group represented by:
the Constitution of Ukraine. (Article 38, which guarantees
every citizen of Ukraine the right to access the civil service, as

36

well as service in local governments); laws of Ukraine, namely:
the Law of Ukraine “On Civil Service”; decrees of the President
of Ukraine; resolutions of the Cabinet of Ministers of Ukraine;
orders of central executive bodies and other sources.

Sources of service law (international (European) level)
are represented by a smaller number of legal acts. These are
legal acts of international character that have been ratified in
Ukraine. The paper notes the forms of differentiation of service
and legal legal principles at the level of individual institutions
of service law.

Key words: legislative acts, principles of sources of official
law, classification, features of legislative acts.




