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Issue. Reforming of state and legal sphere is the trend of mod-
ern Ukrainian reality, and consideration of European legal traditions
is a matter of great importance while this process. So its studies are
quite necessary because they may provide us an information about
the origin and evolution of the main European legal institutes and
thus to make it possible to analyze European experience in order to
adopt the best of it. The research of the items is also useful consid-
ering that Ukraine as well as other countries of Central and Eastern
Europe is also the organic part of the general European civilization
though its development had some peculiarities. So the comparing of
certain legal institutes’ evolution in Western and Eastern European
countries is the matter of both scientific and practical interest.

One of the most noticeable institutes of European law is the
Merchant Law, or lex mercatoria, as it was traditionally called in
Latin. It functioned in many European regions as well as in North-
ern Africa and Minor Asia since Middle Ages, and nowadays meth-
ods of international dispute resolution, such as international com-
mercial arbitration, have much in common with it. So the medieval
Merchant Law may be considered to be the predecessor of the mod-
ern one. Thus the importance of medieval Merchant Law’s origin
and specific features studying is beyond doubt.

Analysis of recent research and publications. The history
and the main characteristics of Merchant Law as it functioned in
Western Europe, especially in England, are quite well researched.
But the unified opinion on the question hasn’t been formed. The
conception of Merchant Law as of the particular legal system which
existed in medieval Europe has both its proponents and its oppo-
nents. Scholars established that the term “Merchant Law” was used
in the late XIII century, and its using was unique to England [1]. It is
worth to note that the term was mentioned in XVII century’ treatise
“Consuetudo, Vel Lex Mercatoria or The Ancient Law-Merchant”
(1622) written by Gerard de Malynes and since that time it was
included into scientific using. The author envisaged the Law Mer-
chant as part of the “Law of Nations” that enshrined “the most an-
cient customs concurring with the Law of Nations of all Countries”;
he claimed that Merchant Law was “a Customary Law approved
by the authorities of all Kingdoms and Commonweals, and not a
Law established by the Sovereignty of any Prince, either in the first
foundation or by continuance of time” [2]. The treatise started the
tradition of considering medieval Merchant Law to be a particular
legal system which existed apart from the other medieval legal sys-
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tems such as Minor Law, Urban Law, Canon Law etc. E.g. Harold
J. Berman speculated Merchant Law as an important part of West-
ern European legal tradition; he also made fundamental analyses
of it and established its characteristics [3]. Bruce L. Benson admits
the existence of Merchant Law as a special part of medieval legal
system; he extends the area of its usage claiming that it was spread
not only in different parts of medieval Europe but also in Maghreb
or Muslim West and Judea. As for the origin of it Benson contends
that it was based on custom law and also it merged some German
legal norms [4]. Leon E. Trakman claims that lex mercatoria existed
as a peculiar legal system which was autonomous and universal for
all the Europe [5].

According to Stephen E. Sachs’s approach, the Merchant Law
represented a new legal order, free from the oppressive control
of local laws and local lords. The scholar claims that though the
king and abbot had significant authority in the establishment of
legal principles, the resolution of disputes, and the enforcement
of the fair court’s judgments, the merchants participated in each
of these areas of authority, especially in rendering judgments. At
the same time researcher admits that the thesis concerning medi-
eval Merchant Law as a universal mean of commercial self-reg-
ulation in nowadays is of more than mere historical interest; it
has repeatedly been used to support various political programs as
scholars attempt to craft a new means of regulating international
commerce — or even regulating the Internet-based on the model of
the medieval law merchant [6].

Emily Kadens is a representative of those scholars who refuses
the existence of Merchant Law and considers its concept to be a
unsubstantiated myth. E. Kadens suggests that medieval commerce
had little space for a specialized law, and that merchants had little
need for it because of both the well-developed trading infrastructure
and the actions of local governments to ensure the protection of le-
gal rights [7]. German researcher Albrecht Cordes claims that in the
Middle Ages, the term “Lex mercatoria” was used in the context of
advantages and privileges granted to merchants in the field of civ-
il litigation so there was no special legal system called “Merchant
Law”. Thus the scholar concludes that this is quite different from
the modern sense of a system of substantive trade law that cannot be
traced back any further than to the seventeenth century. In English
law, it stands for certain privileges in thirteenth-century legal pro-
cedure, maybe even for a separate system of judicial procedure [8].

As a great deal of medieval international trade was held by sea,
the Lex Mercatoria was closely connected with maritime law. Edda
Frankot who undertook a comparative study of the shipping laws
which operated in Aberdeen, Danzig, Kampen, Lubeck and Revel,
came to the conclusion that no one body of maritime laws were com-
monly applied by the courts of these towns. So she established that
the political and legal environment influenced a lot on the specific
of maritime law which was applied in different countries [9; p. 10].
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To conclude this short review we may admit that there are dif-
ferent and sometimes quite opposite approaches to the issue of Mer-
chant Law in Middle Ages.

Unsolved problems. In spite of substantial research of lex mer-
catoria institute in Western European and North American legal
history science, very few modern Ukrainian scientists pay serious
attention to the problem. Olena Sidorenko investigated medieval
trade practice on Ukrainian lands in the trans-national context [11].
Natalya Podalyak studied the history of Hansa and its connections
with Russian lands, especially with Novgorod [12]. Andriy Bla-
nutsa determinates the most important trade partners of Ukrainian
merchants and the main trends in the process [13; p. 14]. Andriy
Chutkiy investigated the economical history of Ukraine since Pale-
olithic and gave the description of its trade in the context [15]. So
the scholar managed to reconstruct the main features of Ukrainian
trade during main periods of its history. But he paid his attention
mainly on economical aspects of the problem. Some historical re-
searches deal with particular issues of medieval trade in European
countries. But these studies are describing the theme from histor-
ical, not from the legal position, so the legal aspect is not studied
enough. Nevertheless, during XIII-XV centuries authorities of
Polotsk, Vitebsk, Novgorod, Smolensk, Lithuania concluded lots
of treaties with Northern European countries; analyses of their text
proves that Eastern European countries were involved in general
European trade and the trading rules were regulated with Merchant
Law legal norms. So the reconstruction of the process of Merchant
Law functioning and its peculiarities in Eastern European countries
would be an issue of sufficient scientific interest and importance.

This article has an intention to establish the main features and
characteristics of Merchant Law in Western Russian and Lithuani-
an-Russian lands during XIII-XV centuries.

The main body. The commercial revolution of the tenth
through the thirteenth centuries involved tremendous changes in
trading arrangements and conditions. Harold J. Berman contended
that it was during the XI and XII centuries “that the basic concepts
and institutions of <..> lex mercatoria <...> were formed” [3].

In XII century it was founded a merchant trade association
named Hansa which functioned during more than 500 years. Hansa
managed to create a tremendous trade net which was extended from
London to Novgorod and from Bergen to Bruges. So it was by its
very nature a supra-territorial trade which involved regular contacts
between persons from different territories. The result was that over
time many of the rules and practices of one community could be
observed by members of other communities. Hansa made a huge
contribution in legal regulation of European international trade. It
is worth to mention that modern scholars consider the Merchant
Law to be not the product of a single merchant guild or even a sin-
gle country, but as rather universal, the creature of the transnational
merchant community, establishing substantive principles and con-
venient procedures to govern commerce across political borders [6,
p. 688; 16, p. 9]. These rules were also taken into consideration by
authorities of the countries and lands which were involved into the
trade. During the period of so called feudal disunity (XII — XIII
centuries) Western Russ was an active member of trade relations
with Northern and Western partners. Trade dealings preserved and
intencified during the period of the formation of centralized states
(XIV = XVI). Long-distance trade in Northern Europe was first and
foremost conducted overseas, but overland trade though not as in-
tensive was also conducted especially during the periods when sea
trade on some reasons became dangerous or not available. The lands
of Western Russ, Baltic and Lithuania were active participants of

Northern and Central European trade. It is known that in XIV cen-
tury Lviv, Galitch, Peremyshl’ and other towns of Chervona (Red)
Russ had tight trade connections with Hungary, Czech, Silesia; Vil-
nius, Polotsk, Mogilev and other Lithuanian and Western Russian
(modern Ukrainian and Belorussian) towns had regular trade con-
tacts with Riga, Konigsberg, Danzig, Frankfurt, Leipzig and other
Central and Northern European towns [17]. Foreign merchants con-
stantly visited Russian and Lithuanian towns especially when the
danger of Tatar’s invasion blew over and the risks were sufficiently
reduced. Since XV century it was held an Armenian community in
Kiev. Also in Kiev permanently lived Moldavian, Greek, Turkish,
Polish merchants; Genovese merchants had a special trade house in
Kiev [18, p. 25]. Siegmund Freiherr von Herberstein who visited
the Grand Duchy of Lithuania in early XVI century mentioned that
the main products of the country which were sold abroad were hon-
ey, wax and ash as well as resin and wood for the shipbuilding. All
this products in a large number were exported to Danzig, and then
to Holland [19, p. 164-181]. Western Russian (modern Ukrainian)
lands were the sufficient source of bread and salt. In 1523 the Dan-
ish king Christian II was deprived of the throne and fled; it caused
an anomy and distemper in the region. During the next period the
Northern and the Baltic Seas were not available because of the pi-
rates and robbers, so European countries imported salt not from
England as it was usual, but from Russ.

Trade contacts were established not only with Northern, but also
with Eastern and Southern countries. Western Russian (Ukrainian)
merchants were active trade partners of their colleagues from Kafa,
Constatinople (since 1453 — Istanbul), Suchava, Sudak [20, p. 7].

So Western Russian and Baltic merchants had tight and inten-
sive trade and business contacts with European and Asian ones.
Consequently their business relations had to be regulated. In XIII —
early XIV centuries the authorities of Vitebsk, Polotsk, Smolensk,
Novgorod concluded the treaties with Riga and Livonia. Certain
legal norms of the treaties were concerning the rules of the trade.
In the treaty of Polotsk and Vitebsk with Livonia (1264) it was es-
tablished that merchants of both parts were equal trade partners in
Livonia as well as in Polotsk and Vitebsk [21, p. 77]. This legal
norm wasn’t a new one: the same rule was established e.g. in the
treaty concluded by Lubeck and Hamburg in 1230 [22, p. 40-41].
In 1265 Polotsk and Riga established a mutual tax-free transit and
trade of merchants of both countries; both parts bound themselves
to provide the safety of merchants [21, p. 78]. On June, 3, 1326, the
cessation of hostilities treaty between Novgorod and Norway was
concluded. It was established that both Russian merchants in Nor-
way and Norwegian ones in Novgorod could move and vend freely,
without any limit [23, p. 45-46]. In 1300 the same legal norm was
signed in the treaty of Riga with Smolensk [24, p. 452]. In 1320 the
Volodymyr Duke Andriy Yurievitch guaranteed Toryn’ merchants
tax-free trade all over his lands [20, p. 17]. In 1323 in order to sup-
port the Lithuanian trade the Grand Lithuanian Duke Gediminas
addressed to citizens of Lubeck, Rostock, Stralsund, Greifswald,
Stettin and Gotland proclaiming that foreign merchants could move
and vend in Grand Duchy of Lithuania without paying any taxes
[25]. This norm one can also read in the treaty signed in 1388 by
Gediminas with Livonian Order [26], in 1341 Gedeminas’ sons
Lubart and Keistut confirmed the right of tax-free trade to Toryn’
merchants [20, p. 19]. This incentive tradition was continued in
Lithuanian-Russian policy in XV century. The norm was included
in the treaty between Grand Lithuanian Duke Casmir and Novgorod
signed in 1447 [27, p. 115-116]. This rule was established not only
by European countries: in 1392 peace between Golden Orda and
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Poland was concluded and both Tatar Khan Tohtamysh and Polish
king Yagaillo confirmed already existing commitments to provide
free of charge way to merchants from another country [28, p. 17].
So we may conclude that some legal norms were widely expanded
and were recognized not only by merchants, but by authorities as
well. The reason is that different merchants often had different cul-
tural and ethnic backgrounds and different native languages; and
besides, geographic distances often inhibited direct communication
between merchants. Consequently it was necessary to establish
rules which could be clear and close to each one. The optimal and
the simplest way to form such norms was to fix the rules which
were proved in legal practice to be useful, effective and necessary
ones. So the source of Merchant Law’s norms was a trade practice
during which certain legal norms were worked out. The most typical
situations became a subject of a legal regulation and legal norms
purchased an aim to facilitate the trade procedure and to reach fair
and mutually acceptable decision in the cases of problems. One of
the typical problems was that the foreign traders often were subject
to confiscations and other types of harassment if one of their coun-
trymen had defaulted in a business transaction. So the norm which
provided safety of foreign merchants’ property was included e.g.
in p. 6 of the treaty of the Grand Lithuanian Duke Gediminas with
Livonian Order (1338) [26]. It is necessary to stress that in XIII —
XIV centuries the state in modern sense of the term didn’t exist yet.
Their enforcement machinery was too weak to provide an effective
mechanism of execution of the legal rules. So merchants within var-
ious communities had to take actions to protect themselves. They
tended to travel together, formed partnerships, and engage in var-
ious kinds of mutual support. Most of these kinds of support were
carried out in medieval communities and were successfully applied
in Merchant Law practice. Customary communities became mutual
support groups with reciprocal obligations to assist each other in the
pursuit of justice against outsiders. While this may simply involve
mutual defense or mutual support in pursuit and prosecution of out-
siders who committed offenses against insiders [4, p. §]. Members
of the community insured one another in order to assure outsiders
who might be victimized, intentionally or accidentally, by a member
of the group, can expect compensation from the entire community
if a community member who is the offender cannot or will not pay.
This norm was typical for medieval communities all over Europe,
Asia and Northern Africa; it also existed in the law of Kievan Russ
and was preserved in the Lithuanian-Russian law as well as in the
law of Novgorod and Pskov republics.

A typical problem in medieval trade practice was the fact that
there occurred conflicts between foreign merchants and native peo-
ple. So it was necessary to establish the rules which guaranteed fair
unbiased decisions and quick and not expensive procedure. First
of all merchants needed courts and arbitration they might trust. In
Western Europe since XII century special courts (e.g. Piepoudre
or Piepowder courts) were created; in Eastern Europe authority
permitted merchants to claim for justice to local courts. In XIII-
XIV century foreign merchants got the privileges to be judged by
courts in their countries if both parties were foreigners. But in the
treaty of the Grand Lithuanian Duke Gediminas with Livonian Or-
der it was established that if German merchant has being robbed
in Russian land or in Lithuania he would be judged there. Conse-
quently these courts were to work out and to use legal norms and
procedures clear and acceptable for each foreigner.

Only in XV century special fair or market courts were estab-
lished; while giving the Magdeburg Law Lithuanian dukes often
granted town’s rights to hold fairs usually twice a year. Each com-
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munity appointed a representative who was in charge of performing
various administrative duties including taking part in the fair court.

Conclusion. So medieval trade was widely extended on West-
ern Russian, Baltic and Lithuanian lands. As the trade was a suffi-
cient source of income, the authorities hold incentive policy con-
cerning foreign merchants to encourage them to come to Russian,
Lithuanian and Baltic markets. During XIII-XV century authorities
of regional princedoms concluded treaties with Northern, Western,
Southern and Central European rulers. Legal norms which were es-
tablished in these documents as well as ones which were worked
out during legal practice composed the system of Merchant Law
in its Eastern European version. The main issues of its regulation
were establishing of tax-free trade and independent courts for mer-
chants both foreign and domestic. Monarchs bound themselves to
guarantee the safety of merchants’ life and their commodity. Legal
measures brought along the shaping of integral universal European
legal and cultural space.
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BTOPOE BO3BpalleHHe // DXO BEKOB. —

KoBanvoBa C. I. Toprose npaBo y kpainax Cxignoi
€sporu (XIII - XV cT1.)

AHoTauis. Y CTaTTi BCTAHOBJICHO TOPrOBEJbHI 3B’ A3KU Ta
0COOJIMBOCTI IPABOBOTO PETYIIOBAHHSA MIXHAPOAHOI TOPTiBIIi
Ha 3aXiTHOPYChKHX, MPUOANTIHCHKHUX, JIMTOBCHKUX 3EMIISX Y
XIIT - XV crt. [IpoaHanizoBaHO MPaBOBI HOPMH, 1110 CTHMYJIFO-
I0Th TOBapooOir. 3po0JIeHO BUCHOBOK ILIOAO CXiJHOEBPOIICH-
CBHKOT MOJIJIi CepeIHbOBIYHOTO TOPTrOBOTO IIpaBa.

Kuio4o0Bi ciioBa: Toprose mpaBo, iCTOpist TOProBoro mpa-
Ba, CEpPEIHBOBIYHE MPABO, SPMAPKOBI CY/IH.

Kosauéga C. I. Toprosoe npaso B crpanax BocTounoii
Esponsi (XIII - XV BB.)

AnHoTauusl. B craree yCTaHOBIECHBI TOPTOBBIE CBSI3H U
0COOCHHOCTH TPABOBOTO PETYIMPOBAHUS MEXKTyHAPOAHON TOP-
TOBJIM Ha 3aIaJJHOPYCCKUX, MPUOANTHICKUX, TMTOBCKUX 3EMJISIX
B XIII — XV BB. Ciienansl BbIBO/IbI OTHOCUTENILHO BOCTOYHOEB-
pOTIEHCKOI MOJETTH CPETHEBEKOBOTO TOPTOBOTO ITPABA.

KuroueBble cj10Ba: TOProBoe 1paBo, HCTOPHUS TOPrOBOTO
npaBa, CPEAHEBEKOBOE NPABO, IPMAPOYHBIC CY/IbI.




