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CLASSIFYING CHARACTERISTICS OF GAPS IN THE 
UKRAINE CIVIL  LAW
Problem. While scientific knowledge of the nature of any legal phenomenon is necessary to systematize the existing theoretical gains, which result raises the possibility of predicting their development and provide recommendations for further improvement. Mechanism use the analogy of the law is a complex process, the effectiveness of which depends on a proper understanding of the legal nature of each condition for its implementation, including gaps in the law. So, in order to understand the specific gaps in the civil law, it is necessary to classify and identify their species.

Analysis of the latest research and unresolved separation issues. Numerous monographs dedicated to highlighting the problems of gaps in the law and in most cases are Zagalnoteoretichny and does not take into account the specifics of the legal regulation of civil relationships (eg, work Akimov, VI, Ashyhminoyi AV Byezina AK, Bonner A . T. Vilnyanskiy SI Voplenko MM, Dyuryahina I., Zabihaylo VK, VM Kartashov, VV Lazarev et al.), and therefore there is a need to develop an extensive classification system gaps, that is the purpose of this article.

Presentation of the material. Depending on the criterion of complete or partial absence of legal norms isolated gaps complete and incomplete. Thus, VI Lyeushyn indicates that the full gaps of certain factors immediately entails the emergence of relationships, which is a manifestation of a legal nature. [1, p.9-11] Accordingly, we conclude that the author distinguishes full and partial gaps, but it should be noted that it is of certain factors does not mean that the relations arising from their actions must have legal nature. This requires certain conditions, in particular they should be covered by the scope of legal regulation.

S.I. Volnyansky indicates that gaps can not be reduced to no regulation of certain relationships, as they can be and where the norms are incomplete, ie not fully take into account the essential features of this case, and where there is several rules that are in contradiction with each other. [2, p.54] Thus, the researcher identified three types of gaps that are associated with: the incompleteness of law; contradictions existing regulations of each other, the complete absence of rules. S. Alekseev said that gaps - a complete or partial absence of existing laws necessary legal norms [3, p.118], what distinguishes varieties: complete and incomplete gaps.

V. Lazarev also notes that gaps exist in the case of complete absence of regulatory guidance, and in the case of incompleteness of existing instruments. Complete lack of regulations can say when normodavets not regulate a set of social relations that need fixing right. Lack of regulations is at the same time, the incompleteness of existing legislation, but incompleteness can be expressed in the incompleteness of existing instruments. [4, p.81, 86]

Totally agree with the opinion of A. Tarnopolsky, which notes the following: Incomplete gaps actual social relations are included in the scope of regulation and indirectly it resolved, while full of gaps actually included in the scope of regulation and require legislative consolidation. [5, p.12] An example of complete gaps in the civil law can serve as a lack of consolidation in the Law of Ukraine "On Copyright and Related Rights" among objects of copyright right journalistic product, resulting in determining whether there signs of creativity and originality courts at your own subjective discretion. In addition, to a greater extent this issue exacerbates the provisions of law that the "daily news or current events with regular press information" is subject to copyright. So, the immediate problem is to secure the borders and criteria by which one or the other journalistic material could be attributed to the literary work or to the regular press information. Note incomplete gaps civil regulation. Thus, the testator identified in the will of several heirs, one of whom died before the opening of the inheritance. Book VI CC has no answer to the question how the inheritance in this situation. [6, p.80-81] Courts in considering these cases, in the absence of the heirs of the deceased may apply by analogy century. 1275 Civil Code, which stipulates that the share in the inheritance passes to other heirs by will only if the heir refused to accept or not accept the inheritance (Section 5 the Supreme Court of Ukraine of 30 May 2008 № 7 "On judicial practice in cases of inheritance ").

V. Akimov agree on legislative gaps, ie those that can be filled only by the new law and technical, which provide that certain life situation as a whole is regulated by law, but the court is not given the necessary instructions exactly how it should be solved . [7, p.111] above authors thus divided gaps depending on their method of eliminating those that are replenished by activities of legislators and those who are overcome by applying the analogy pravozastosovtsem. For example, the legislative gap in the Civil Code of Ukraine can identify unresolved contract of sale of real estate, due to the overall predictability of the contract by the legislator, but it does not take into account the specifics of the object of sale as real estate, resulting in courts in disputes arising out of such contractual relationships, forced to interpret certain provisions of the Code, rather than be guided specific article  which takes into account the peculiarities of the subject, prices, time of transfer of ownership under the contract. The literature has emphasized on the above gaps and proposed appropriate amendments in article 656 CC of Ukraine as follows: "The subject of the contract of sale may be real estate (land, buildings, structures, property complexes of enterprises and others) according to technical and legal characteristics contained in the State register of real rights on real estate. " [8, p.190] Litigation using the analogy of the law reveals all the diversity of technical gaps Civil Code of Ukraine, for example, Selidovo city court, Donetsk region 17.01.2008, the № 2-312-2008 its decision on the recognition of property rights to inheritance, discovered gap in the legal regulation of inheritance heir, who was not on a valid reason and missed the deadline for accepting the inheritance, if the property has not passed as abandoned to the local community. By analogy, the court applied the century. 1280 Civil Code of Ukraine, which confirms the possibility of inheritance heir, who missed the deadline for accepting the inheritance, even after the transition to the local community as abandoned. [9]

You may notice that S.I. Volnyansky than full and partial gaps, identifies gaps due to debate a law, they are called conflict of gaps. The essence of this kind of omission is the fact that due to the absolute contradiction between the norms of a regulation or requirements of various acts of action is destroyed and created a gap in the law. V.V. Lazarev on the subject explains that there is reason to talk about gaps if the action the entity regulated by both binding and prohibitory rules, but when it comes to regulation of one and the question of obligation and empowering norms then in this situation is contradictory norms, rather than a gap in its own sense. [10, p.26, 27] It appears that the gap in the case of collisions as such does not exist, because the application is subject to a legal act, which has a higher legal force or enacted in a later period, that is, subject to clarification of the Law rather than its incompleteness or lack of it.
Founder ideas divisions gaps to "true" and "false" is E. Tsytelman, who believed that "false" no specific gaps, deviations from general rules of interpretation of the law, despite the fact that "real" gaps occur in the Where the law does not provide answers and opportunities to make decisions, while the decision to be made, when the will of the law is clear, but within it there are several possibilities and the law is silent, which is necessary to choose. [4, p.40] In a subsequent study by researchers were reduced to protest or to support "true" and "false" gaps Tsytelmana.

In legal literature singled out as "gaps in the law" and "gaps outlaws", pointing out that the gaps in the law mean the presence of irregularity in with right and gaps outlawed occur when a lack metasystemy that goes beyond existing legal acts. [11, p.58-59] The same content with internal and external gaps, gaps de lege lata and de lege ferenda. Thus, due to the fact that VK Zabihaylo vidmezhuvav gaps on the required legal regulation, the author identifies gaps as formal incompleteness legislation, gaps in the actual legal regulation, and gaps in the required legal regulation as material incompleteness current law failure in terms of de lege ferenda, determined the level of development of socio-economic relations. [11, p.62] It should be noted that if the so-called "metasystema" serves as the source of the existing legislation, the question of gaps in this system can not be, because it is inexhaustible given the infinite possibility of the fact that it creates : justice, protection of human rights, relations that arise in society and the state. "True" and "false" gaps Tsytelmana, "gaps in the law" and "gaps outlaw" internal and external gaps are reduced to one: the presence or absence of normative material, whatever pravozastosovets could be guided if any gaps. In this regard, it is appropriate to recall and clarification of the Ministry of Justice of Ukraine, which indicates that a gap in the law – is complete or partial absence of existing regulations necessary legal norms and distinguish gaps in the law as a complete or partial absence of the necessary legal provisions in this law. [12] It was already noted on incorrect definitions of gaps in the law, so using the term gaps outside the law, we believe that as any indication of the legislator, if any are missing, to enter into force analogy of law, not the law of analogy that there will be only the presence of gaps in the law ("false" gaps for Tsytelmanom). Litigation overcome gaps in the law and outside the law shows that the analogy of the law in most cases, according to the principle of legality, while applying the principles of civil law, firstly, there are isolated cases, and secondly, the courts, applying the term "principles of civil legislation "does not refer to any of them. For example, Kamyanka-Dnieper District Court of Zaporozhye region May 15, 2008, regarding the case № 2-483/2008, found a gap in the civil law to determine the procedure for indexing the victim compensation for property damage that was caused as a result of the crime. In its decision, the court applied the analogy stating simply that "believes it is possible to use the analogy of law" and pulled the appropriate amount claimed as inflation without reference to the principle which guided. [13]

L.S. Yavych identifies gaps, whose presence in the law leads to its omission can not use. Such gaps author calls "qualified defects." [14, p.24] The question arises: if there is a gap in the right (positive) or even possible to talk about the application of the law? It seems that yes, despite what some scientists say atypical use in case of overcoming the gaps by using the analogy of the law or similar law, but given the fact that the legislature has provided an analogy as part of the mechanism of legal regulation, to talk about tipical instead atypical application of the rules.

Depending on the time of occurrence of gaps V.V. Lazarev made division gaps in primary and secondary. Primary gaps arise because the legislator or did not know about the existence of circumstances that require regulation, or not aware of such necessity, or knew, realized the need for regulation, but missed the issue with the publication of the act. Also, depending on the knowledge of the legislator of the need for legal regulation gaps are divided into those that can be forgiven (normodavets not know about their existence) and those that can not be forgiven (there is awareness of the settlement). [10, pp.34-35] For example, the initial gaps found themselves almost immediately after the adoption of the Civil Code of Ukraine, in particular, in the same year the Supreme Council of Ukraine adopted the Law of Ukraine "On Amendments to Certain Legislative Acts of Ukraine", which due by the Law of Ukraine "On Mortgage Lending, consolidated mortgage debt and mortgage certificates", the Law of Ukraine "On Financial and credit mechanisms and property management in residential construction and real estate operations" amended Article 249 (person who issued the power of attorney except irrevocable power of attorney, may at any time revoke the power of attorney or make substitutions. waiver of this right shall be void), 316 (a special type of ownership is the right trust property that arises from the law or contract management), 1029 (Contract Management property may be indicative of a steward in law fiduciary property received in property management. law or contract property management can be provided for limiting the right manager trusts) and others. [15] Secondary same gaps occur in the case of the emergence and development of civil relations after the adoption of the legal act. Yes, Ukraine has no special legal act to regulate the relationship to Internet use in business practices of individuals and entities in the provision of Internet services, as well as the activities of law enforcement to deal with matters concerning the provision of this type of service, and therefore there are many issues of civil law, which did not have a legal solution. [16, p.83] Civil matters arising from use of online services have spread after the adoption of the Civil Code of Ukraine, which makes them secondary. Note that VV Lazarev in their study suggested that the most simple and composite classification system gaps.

Finally, some scholars distinguish "real" and "imaginary" gaps. Imaginary gap occurs in the case where a particular issue or a particular area of ​​public relations are outside the scope of regulation, although the idea of ​​certain people or organizations in need of regulation. As already noted, public relations can be regulated not only by law, but also ethical, humanistic and moral norms. In this connection, of course, we can not talk about the presence of gaps in the absence of legislative guidance on the legal consequences of violating a promise to go to the second film, but reform legislation shows still on the approximation of the categories of morality and law, for example, is not nonsense in the current time setting negative consequences for violating the rules of morality, in particular, Article 7 of the Law of Ukraine "On Advertising" states that advertising must not contain information or pictures that violate the ethical, humanistic, moral norms, disregard the rules of decorum. [17] The actual gap occurs when it can be stated that the relevant question is included in the scope of regulation and should be resolved by legal means, but its decision in whole or in some part is not provided or not provided in full. [18, s.610, 611] For example, the real gap occurs when determining the issue of the legal status of ancillary facilities in nonresidential buildings, which at the present time the current legislation is not defined, whereas a similar question regarding ancillary facilities in buildings housing regulated by the Law of Ukraine " On of condominium. " Thus, according to Article 1 of the Law of Ukraine "On of condominium" Additional rooms apartment building - space for the operation of the home and community services tenants (Stairwells, lobbies, transitional gateways pozakvartyrni corridors kolyasochni, clade smittyekamery, attics, basements, mines, machine room elevators, ventilation cameras and other technical facilities), total assets - part of a residential complex ancillary facilities that may be used in accordance with their appointment to the conditions specified in the charter (example, garages, including underground, workshops, etc.). According to the article indivisible property - indivisible part of a residential complex, which consists of parts of ancillary facilities, structural elements of buildings, technical equipment at home to ensure the proper functioning of an apartment building. According to Article 19 of the above law joint property condominium consists of an undivided and common property. Indivisible property in common joint ownership condominium and can not be alienated. Total assets in common partial ownership condominium. At alienation premises in a residential building right on undivided share of property subject to expropriation together with premises without releasing particles in nature. [18] Thus, using the analogy of the law state that auxiliary facilities consist of a total and undivided property and are co-owners of nonresidential buildings on the right of joint ownership (joint property). Indivisible property (stairwells, hallways, etc.) shall co-owners as joint property and not subject to expropriation. The total property owned by such persons jointly shared ownership. Owners of premises possess, use and dispose of the prescribed limits of common property in accordance with the requirements of civil law. No real gap in the case when some public relations not specifically regulated and are more general rules that apply to these relationships. For example, in all kinds of contracts envisaged by the Civil Code of Ukraine applies the provisions of liability and general provisions of the contract.

Conclusion. Thus, synthesis of scientific approaches to classification characteristics of gaps in the law provides a complete picture features use the analogy of the law during the detection of any type of gaps. However, legal consolidation expressions gaps reflected in Part 9. 8 CPC of Ukraine, and therefore ascertain the availability of complete and incomplete gaps due to the adequacy of such a classification to modern realities regulation. 
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Аннотация. В статье рассматриваются доктринальные подходы к определению видов пробелов в гражданском праве Украины. Раскрывается зависимость процесса применения аналогии закона от конкретного вида пробела.                                                               Ключевые слова: аналогия закона, аналогия права, виды пробелов, квалифицированные дефекты.
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Summary.The article deals with the doctrinal approaches to the definition of the gaps in the civil law of Ukraine. Reveals the dependence of the process of analogy of the law on the particular type of space.
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