                                                                  Kostova N. I.
Candidate of juridical sciences,

Assistant chair of civil and commercial law and litigation of the

International Humanitarian University

Начало формы

FUNCTIONING OF THE AUTHORIZED CAPITAL OF THE COMPANY

Summary. The article deals with the functioning of the share capital of the Company under the laws of Ukraine. A classification of the functions of the authorized capital and the legal requirements for the company's authorized capital.
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Formulation of the problem. Capital formation is essential for the establishment and functioning of economic society. In modern conditions for the individual business entities canceled legislative requirements for minimum capital and inoffensive its formation to state registration. However, for public companies forming the share capital is a must, without observing that society can not be registered. In this regard, the study of legal requirements relating to authorized capital of the company, the definition of capital, is important not only theoretical but also practical. The problematic issues of the functions of the authorized capital of the economic society, including the Company, have been the subject of research by scholars, in particular: S.B. Glibko, M.G. Iontsev, T.V. Kashanina, Y.O. Tarasenko, V.M. Kravchuk, O.R. Kibenko, O.M. Kirsanov. However, a unified approach to the definition of capital, its function in scientific studies to be formulated. However, the definition of the functions of the authorized capital is important, as it allows to justify the need to establish requirements for the minimum size, to determine the order and conditions of the share capital, and so on.
Presentation of the basic material. The authorized capital of the company - it is not real property, and abstract value, which invariably is fixed in the statute, in this sense - an imaginary quantity. The authorized capital specified in the statute, is a variable with all the changes in the composition, shape and price of the property, the actual capital. However, he is not untouchable fund of funds, which do not use for the current needs of society. [1,90]
Specific sign of the share capital is its division into shares of a certain size, the right to make sure that securities - shares with a nominal value.
Slightly - another is determined by the concept of capital in U.S. law. This is due to the existence of shares with no par value and the transfer of the share capital not all, but only a portion of the money paid for them. Thus, the share capital is the aggregate value of the consideration received for such shares, except for the part that is placed in a special account, called the excess paid.
Modern laws recognize that this bill serves a useful function, but the adequacy of capital is of paramount importance. That is why the distribution of the excess may be paid only for a specific purpose (for example, shares with preferential rights to dividends) and must be accompanied by publicity. [2, 48]
The authorized capital allows us to estimate the amount of risk participants and each of them, in particular, the distribution of votes between them and the impact on the Company.

The authorized capital of the company determines the minimum amount of property from the company, guaranteeing the interests of its creditors. As noted Yu.V.Hort in national legislation for priority to consolidate functions guarantee the interests of creditors, today is not justified. As for such functions of the authorized capital, as investment and interests of shareholders, they have not received adequate legal consolidation. This, in turn, negatively affects the security interests of the shareholders and the company itself. [3,326]

Despite the fact that other types of business entities are no restrictions on the definition of the size of the share capital, for public companies, especially given the establishment and operation, minimum size is of great practical importance. However, the provision of guarantee functions to be performed by the statute must be consistent with the interests of the founders of the society. It is believed that the approach to determining the minimum capital, depending on the amount of the minimum wage is not successful. Compliance with the requirements for minimum capital is a prerequisite for social activity. discrepancy between the size of the authorized capital specified in the legislation requirements, may be grounds for involuntary liquidation of the company.
Note, however, that the minimum wage is not constant, but its size can vary several times a year. Therefore, the public should keep a track of the minimum wage and the size of the charter compliance requirements. In connection with what is considered appropriate minimum capital to determine a fixed amount.
Given that private equity companies have restrictions for founders (shareholders) should be set different minimum charter capital for private and public companies.
As already mentioned under the laws of foreign countries with partial payment for the shares at the time of registration of joint stock companies. Saved order partial payment for the shares and the draft law On Amendments to the Book and the Civil Code.

Thus, according to the project assumes that prior to the state registration of the company founders have to make at least ¾ of the authorized capital of a business entity. Another part of the share capital shall be paid by the participants during the first year of the society.
The minimum share capital is differentiated depending on the type of society. So for public companies the minimum registered capital shall not be less than five million rubles, and the company who use the public subscription for shares shall be determined by special laws.

Shareholders who have not fully paid shares are jointly and severally liable for the company's obligations to the unpaid portion of the value of their shares.
According to Art. 9 Second Directive 77/91 / EEP of 13 December 1976 on coordination of safeguards which are required in the Member States of the business entities within the meaning of the second paragraph of the Treaty to protect the interests of their members and third parties, in order to make these guarantees equivalent to the establishment of joint-stock companies, as well as to maintain and change their capital shares issued as equivalent to the contributions must be paid at the time of foundation of society, or at the time of receipt of the permission to start its activities in a proportion of at least 25% of the nominal value, or - in the absence of nominal value - they book value. [4]
The necessity of partial payment the company's shares when creating notes and OR Kibenko, which reduce the need to share, to be paid to the state registration of the company, up to 25%.
It should be noted that the proposal to improve the legal status of the authorized capital was raised OR Kibenko, even during the Law of Ukraine "On Business Associations", according to which at the time of registration, authorized capital must be formed by 50%. This highlights the problematic question of entrusting the responsibility of forming the founders of the share capital to the company's registration.

The essence of the authorized capital of the Company as well as any - legal or other phenomena of reality is reflected in its functions.
The issue features the share capital is one of the most controversial and inadequately disclosed. In legal doctrine, they may be classified.
VV Dolinskaya out the following functions of the authorized capital as:
material - interim - entering into the payment for the contribution of the property is the material basis for the activities of a business entity and its future;
warranty - a business entity is liable to creditors within his property, and it can not be less than the authorized capital; distribution - in the authorized capital of each is determined by the share of the investor - participant in the economic society and its revenues. [5, 32-36]
At the present stage of development of the vast majority of corporate lawyers are three functions of the share capital of the company: start (function of the source of funds for business), and the guarantee function of determining ownership interest of each shareholder in the company (the function of determining the amount of the corporate rights of a shareholder, regulatory).
1. Start function is what contributed to the charter capital of the property is the material basis for the conduct of the company participants own entrepreneurial activity immediately after its creation. However, the VM Kravchuk believes its view the economic function, [6, 504] and A. Kirsanov-suverenitetnoyu. [7,68]
More successful, in our opinion, to define this as an investment, despite the fact that the world's registered capital is increasingly presented as a major source of investment for the company.

It occurs both when creating the latter, and in its continued operation. In the first case it is implemented during the initial share issue because of the expansion range of values ​​that can act capital contribution. Thus, in effect creating more favorable conditions for the creation of innovative technology companies.
In the second case, it is implemented by means of: 1) the simplification and reduction of the procedure of the capital increase with the implementation of the additional shares, restrictions on pre-emptive rights of shareholders. This enables more quickly obtain the funds necessary for the development of society, and to simplify the procedure involving specific strategic investor, 2) Purchase of treasury shares of the Company for the purpose of resale, 3) the provision of financial assistance for the purchase of shares.
Current legislation of Ukraine in order to fulfill the authorized capital investment responsibilities are primarily to the demand of its formation in the mandatory minimum amount established by law as a condition of registration.
2. The most controversial feature of the authorized capital of the Company is the warranty. The idea that the charter headband must safeguard the interests of the creditors, which come into relationship with the community, to develop in the beginning of XIX century., Today received its consolidation in the current legislation of Ukraine.

The majority of our scientists on corporate law and consider just the authorized capital from a position safeguards the interests of creditors (V.A. Belov, Y.O.Tarasenko, I.О. Thank-Fateev, A.S Yankov) [8,38]. Capital guarantee feature is manifested in the fact that the Company shall have the real estate, which is formed as a result of its business activities and which further represents the net assets.
This property of the company, which is responsible authorized capital will be used primarily by the liquidator to meet the claims of creditors, and only after the payment of the debts of the company remaining assets will be distributed among the participants.
Ukrainian law contains other provisions aimed at maintaining capital: illegitimacy reduction of the authorized capital, if as a result of its size becomes smaller than the minimum prescribed by law. In this case, it is subject to liquidation, the obligation to notify the company creditors to reduce the share capital have the right to demand early termination of its obligations and damages, limits are not set for the payment of dividends.

The literature also highlighted the accounting function which is used for the convenience of the accounting of assets, liabilities, to separate revenue losses of the company. As the authorized capital is reflected in the financial statements as a liability on balance sheet, so, in fact, limited to the payment of dividends to shareholders out of it. [9,6-14] In this case, the accounting function, aimed more at protecting the interests of shareholders and not creditors.
So, should provide not only the guarantee function, and the function of providing a separate interests of creditors and the function of providing the shareholders' interests.
3. Share capital is also used as a tool to determine the share of each participant. The entire share capital is allocated to the shares, each of which has the same nominal value. Participation in a joint stock company shareholders refers to activities aimed at implementation by the law and the charter of rights and responsibilities, based on membership in it.
The right to participate - is required by law and the charter opportunity to be a shareholder and exercise on this basis the respective rights and duties. Offer a share in the corporation - it is the appropriate form of rights and obligations of shareholders.
OA Volovik suggest that the proportion of participants in the authorized capital of the volume of corporate rights in ideal terms, respectively nominal value of his contribution, when the absolute value of corporate rights, proportional to the nominal amount of the authorized capital, the unit is taken, or 100%. [10,10]
The size of the participant in the share capital reflects: 1) the degree of influence on the management of the company shareholders, 2) the amount of dividends received by the institution, 3) the percentage of the Company's assets to be allocated in the division of property between the parties to the liquidation of the company.
Can be classified as a function of the authorized capital of the Company on the main and derivatives, which are the basic investment function, the function of protecting the interests of creditors, the function of protecting the interests of shareholders, and derivatives - function determine the proportions and the accounting function.
Findings .With the adoption of the Law of Ukraine "On Joint Stock Companies", new rules create corporations. The vast majority of the Law is aimed at ensuring the rights and interests of the founders of the community and of society itself.
However, certain provisions of the Law of Ukraine "On Joint Stock Companies" regarding procedures for the operation of the authorized capital of the Company, require additions and changes.

In the current legislation of Ukraine priority established functions safeguard the interests of creditors, today is not justified. Sometimes legal scholars compare the guarantee function of the share capital with the function of the capital adequacy rules for banks and other financial institutions, and proposes to extend the restrictions that exist for them in the formation of the share capital, to ordinary corporations.
As for features such as capital investment and ensure the interests of shareholders, they have not received adequate legal consolidation. In turn, the negative impact on the degree of security interests of the shareholders and the company.
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Костова Н.І.  Функціонування статутного капіталу акціонерних товариств
   Анотація.  Стаття присвячена дослідженню функціонування статутного капіталу акціонерних товариств за законодавством України. Наведено класифікації функцій статутного капіталу, а також законодавчі вимоги до статутного капіталу акціонерних товариств.
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   Аннотация. Статья посвящена исследованию функционирования уставного капитала акционерных обществ по законодательству Украины. Приведены классификации функций уставного капитала, а также законодательные требования к уставному капиталу акционерных обществ.
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