MINISTRY OF EDUCATION AND SCIENCE OF UKRAINE
INTERNATIONAL HUMANITARIAN UNIVERSITY

SCIENTIFIC HERALD
OF INTERNATIONAL
HUMANITARIAN UNIVERSITY

Series:
JURISPRUDENCE

COLLECTION OF SCIENTIFIC PAPERS

Edition 9-1

Odesa
2014



Collection was included to the List of scientific specialist editions of Ukraine
according to the Ministry of Education and Science of Ukraine order Ne 463 from 25.04.2013

Series was founded in 2010
Founder - is International Humanitarian University

It is published by the decision of Academic Council of International Humanitarian University
protocol Ne 6 from the 3th of July 2014

Publishing council:

S. V. Kivalov, Academician, Academy of Pedagogical Sciences and National Academy of Law Sciences of
Ukraine, Doctor of Law Sciences, Professor - Head of the council; A. F. Kryzhanovskyi, Corresponding Member of
the National Academy of Law Sciences of Ukraine, Doctor of Law Sciences, Professor — Deputy Head of the council;
M. P. Kovalenko, Doctor of Physics and Mathematics Sciences, Professor - Deputy Head of the council; S. A. An-
dronati, Academician of the National Academy of Sciences of Ukraine; V. D. Bernaz, Corresponding Member of
the National Academy of Law Sciences of Ukraine, Doctor of Law Sciences, Professor; O. M. Holovchenko, Doctor
of Economic Sciences, Professor; D. A. Zaitsev, Doctor of Technical Sciences, Professor; V. M. Zaporozhan, Doc-
tor of Medical Sciences, Professor, Academician of the Academy of Medical Sciences of Ukraine; M. Z. Zhurovskyi
Academician of the National Academy of Sciences of Ukraine; V. A. Kukharenko, Doctor of Philological Sciences,
Professor; I. V. Stupak, Doctor of Philological Sciences, Associate Professor; H. P. Peklina, Doctor of Medical
Sciences, Professor; O. V. Tokariev, Honoured master of arts of Ukraine.

Chief editor of the series — Corresponding Member of the National Academy of Law Sciences of Ukraine, Doc-
tor of Law Sciences, Professor, Honoured master of sciences and engineering V. D. Bernaz

Deputy chief editor of the series - Candidate of Law Sciences, Associate Professor A. A. Berezovskyi

Editorial board of the series “Jurisprudence”:

A. F. Kryzhanovskyi, Corresponding Member of the National Academy of Law Sciences of Ukraine, Doctor of
Law Sciences, Professor, Honoured master of sciences and engineering; Yu. O. Hurdzhi, Doctor of Law Sciences, As-
sociate Professor; O. K. Vushniakov, Doctor of Law Sciences, Associate Professor; V. V. Dudchenko, Doctor of Law
Sciences, Professor, Honoured lawyer of Ukraine; A. V. Dulov, Doctor of Law Sciences, Professor, Honoured lawyer of
Belarus Republic (Belarus); V. K. Duiunov, Doctor of Law Sciences, Professor, (Russia); V. M. Dromin, Correspond-
ing Member of the National Academy of Law Sciences of Ukraine, Doctor of Law Sciences, Professor; T. S. Kivalova,
Doctor of Law Sciences, Professor; T. S. Kizlova, Doctor of Law Sciences, Associate Professor, Honoured lawyer of
Ukraine; S. I. Klim, Candidate of Law Sciences; N. A. Lopashenko, Doctor of Law Sciences, Professor, (Russia);
N. A. Orlovska, Doctor of Law Sciences, Associate Professor; V. V. Pecherskyi, Candidate of Law Sciences, Associate
Professor (Belarus); V. O. Tuliakov, Corresponding Member of the National Academy of Law Sciences of Ukraine,
Doctor of Law Sciences, Professor, Honoured master of sciences and engineering; O. I. Kharytonova, Corresponding
Member of the National Academy of Law Sciences of Ukraine, Doctor of Law Sciences, Professor; H. I. Chanysheva,
Corresponding Member of the National Academy of Law Sciences of Ukraine, Doctor of Law Sciences, Professor;
Mark Weston Janis William F. Starr, Professor of Law (USA).

Full or partial reprint of materials which are published in the collection
“Scientific herald of International Humanitarian University”
allowed only with the written permission of the publisher.

References are compulsory in a case of reprint
“Scientific herald of International Humanitarian University” materials.

Certificate of state registration
KV Ne 16818-5490R from 10.06.2010

Editorial address:
International Humanitarian University, office 202,
Fontanska road street 33, Odesa city, 65009, Ukraine,
tel. (048) 719-88-48, fax (048) 715-38-28, www.vestnik-pravo.mgu.od.ua

© Scientific herald of International Humanitarian University.
Series: “Jurisprudence”, 2014
© International Humanitarian University, 2014



OO OO OO OO

THEORY AND HISTORY OF STATE AND LAW;
PHILOSOPHY OF LAW

OO OO OO OO




ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2014 Ne 9-1

Abashnik V.,
Doctor of Philosophy,

Department of Humanities and Fundamental Juridical Sciences,
Kharkiv University of Economics and Law

HANS KELSEN ABOUT THE LEGAL POSITIVISM

The article presents the main periods
of the evolution of Hans Kelsen’s (1881—
1973) understanding of the legal positiv-
ism. The features of his interpretation of
the critical legal positivism in his main
early work ,,Hauptprobleme der Staats-
rechtslehre entwickelt aus der Lehre vom
Rechtssatze* (Tuebingen 1911) are given
in the beginning, e.g. his critical analysis
of the positions of his teachers at the Hei-
delberg University (Georg Jellinek and
Gerhard Anschuetz).

Further analyses consider Hans
Kelsen’s understanding of the legal
positivism in his early German works
,Reichsgesetz und Landesgesetz nach
osterreichischer  Verfassung®“ (1914),
,,Rechtswissenschaft als Norm— oder
als Kulturwissenschaft. Eine metho-

denkritische Untersuchung® (1916) and
»Allgemeine Staatslehre® (1925).

The features of Hans Kelsen’s inter-
pretation of the philosophical positivism
and the legal positivism in his works
»Die philosophischen Grundlagen der
Naturrechtslehre und des Rechtspositiv-
1ismus“ (1928) and ,,Reine Rechtslehre.
Einleitung in die rechtswissenschaftliche
Problematik* (1934) are pointed out fur-
ther.

In conclusion, Hans Kelsen’s under-
standing of the legal positivism in his
later German article ,,Was ist juristischer
Positivismus?“ (1965) is analyzed, e.g.
his critics on the positions of such fa-
mous philosophers of law and jurists as
John Austin, Adolf Merkel, Gustav Rad-
bruch, Wolfgang Friedmann.
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Arar A.,
Postgraduate Student,

V.M. Koretsky Institute of State and Law

of National Academy of Sciences of Ukraine

IMPLEMENTATION OF THE RIGHT
OF PALESTINIAN PEOPLE TO SELF-
DETERMINATION IN 1947-1948

On September 3, 1947 the United
Nations Special Committee on Palestine
submitted to the UN General Assembly a
report which proposed two plans for the
Palestinian case:

1. Plan offered by the majority of
UNSCOP provided the partition of Pal-
estine into two independent states: Arab
and Jewish, with the transformation of
the City of Jerusalem in a special unit,
with a special international regime for
managing the UN. Independent Arab and
Jewish states, as well as Jerusalem, were
supposed to unite the so-called “econom-
ic union”.

2. UNSCOP minority recommended
the establishment of federal state in Pal-
estine, bringing together Arab and Jew-
ish population, with its capital in Jerusa-
lem. The first proposal formed the basis
of UN General Assembly resolution on
29 November 1947, which confirmed the

partition of Palestine into two indepen-
dent states.

According to the UN General Assem-
bly Resolution, the partition of Palestine
was supposed to create a Jewish state (an
area of 14.1 thousand km2 or 56% of the
Palestinian territories with a population of
509,780 Arabs, including Bedouin tribes
which roamed this area, and 499,020
Jews) and Arab state (of 11.1 thousand
km?2, 43% of the territory of Palestine,
with a population of 749,000 Arabs and
9,520 Jews), as well as an international
zone of Jerusalem neighborhood (1% of
the population consisting of 105,540 Ar-
abs and 99 690 Jews). However, with the
occupation of Palestinian territories by
Israel the plan was never implemented.
Thus, the Palestinian Arab population re-
ceived no right to self-determination; it
was substituted for international concern
about the return of “Arab refugees.”
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Zmerzly B.,

Taurida National V.1I. Vernadsky University

REGULATION OF COASTAL SHIPPING IN THE
BLACK SEA AND AZOV SEA DURING THE LATE
XVIII - FIRST HALF OF THE XIX CENTURY

The article is devoted to the study of
the problems of legal regulation of coast-
al shipping in the Black Sea and Azov
Sea basins in the end of XVIII — first half
of XIX centuries. The work indicates that
due to different circumstances this issue
was almost unconsidered up to the end
of the 1820s, which had a negative im-
pact on the economy of the whole region,
slowing the growth of trade, settlements,
development of all merchant shipping. A
very significant portion of coastal fleet,
serving the Northern coast of the Black
Sea and Azov Sea, consisted of the for-
eign vessels, mainly Turkish. Only by
the middle of the XIX century, it became
able, though not to full extent, to refuse
participation of foreign vessels in local
shipping industry. By the same period
basic guidelines for the activities of the
coastal fleet were developed. A regula-
tory framework for coastal shipping in
the Black and Azov seas was laid down
in decrees: on 10 October 1821 “On ap-
proval of the regulations on the opening

of the Kerch port and the staffs of Quar-
antine and Customs districts,” 4 August,
1827 “On issuance for the building of
the coastal trade vessels on the Azov
Sea, instead of previously defined 2000
rubles, 4000 rubles per person in a form
of loan,” 11 June, 1828 “On refusal to
levy in benefit for the municipal income
the last and other taxes from ships rais-
ing less than ten lasts [a last = 200 cubic
feet],” 12 February 1830 “Supplementa-
ry regulation on the trade shipbuilding
and seafaring,” 4 July 1830 “On estab-
lishment in Kherson the merchant yard
with administration provided with staft,”
24 September, 1835, “On the issuance of
the loans, secured by reliable guarantees
from the fund of the Black Sea shipbuild-
ing promotion,” 6 July 1837 “On loans
for the construction of coastal trade ves-
sels for navigation on the Azov Sea,”
“On measures on strengthening of the
capital, intended for shipbuilding for the
construction of the Black Sea merchant
ships.”
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Mikhnevich L.,

Candidate of Law Sciences, Associate Professor,
Doctoral Student at the Department of History of Law and State
Taras Shevchenko National University of Kyiv

PRACTICAL JURISPRUDENCE SCHOOL
IN NEZHIN

This paper analyzes the formation and
development of practical jurisprudence
in Law Liceum of Duke Bezborodko
(1840-1875). It was determined that the
lyceum was utilitarian law school to train
legal practitioners, judges, investigators,
notaries and other judiciary. However, the
foundation of a thorough study of law was
laid in Gymnasium of High Sciences of
Duke Bezborodko in 1820. It was deter-
mined that the lyceum gave encyclopedic
knowledge of legal disciplines which was
close to the university course. There were
studied Intrinsic rights and Law of soci-
ety, Law of the state, Roman law and its
history, Russia’s civil and criminal law
with Justice and History of law.

The essence of education in Law
Lyceum was practical and reflected the
main goal of the institution — to prepare
practitioners with the necessary knowl-
edge and sufficient skills in specific nar-
row areas of legal practice. In this regard,

all teaching was reduced to a thorough
study of the law, rather than law science
as a phenomenon. According to this, the
curriculum and the distribution of sub-
jects were formed to learn the Laws of
the Russian Empire. In the lyceum there
were four law departments: of Encyclo-
pedia of Law and State Laws, of the Laws
of Treasury Management, of Civil Laws,
and of Criminal Laws and Procedures,
which were lectured by well-known pro-
fessors M. Bunge, P. Danevskyy, V. Nez-
abytovskyy, I. Patlayevskyy, M. Yasnop-
olskyy, I. Maksimovich etc.

In the article it was defined that the
Duke Bezborodko’s Law Lyceum gave
students the appropriate level of knowl-
edge and produced more than 800 profes-
sionals. Utilitarian training institutions
met the needs of the state and provided
young people with the right to engage in
appropriate positions, i.e. future employ-
ment.
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National University “Odessa Law Academy

Paliy O.,
Assistant Lecturer,
Department of Philosophy,

»

HISTORY OF DEVELOPMENT OF POSSIBILITY
AND REALITY CONCEPTS IN LEGAL PHILOSOPHY

Problems of the categories of pos-
sibility and reality were analyzed by G.
Hegel, K. Marx, F. Engels, I. Illyin, D.A.
Kerimov and others in their works.

G. Hegel while determining the sub-
ject of legal philosophy — idea of law, its
definition and implementation — involves
the question of correlation between pos-
sibility and reality.

According to Hegel, everything that
is real is intelligent and everything that
is unintelligent is unreal, unauthentic
and random. Nevertheless, the philos-
opher distinguished reality and simple
existence that includes those random and
unintelligent phenomena. Taking into
consideration this statement, it has to be
noted that existing system of law must be
viewed from the point of view of its cog-
nition and implementation.

F. Engels also noted one of the cor-
relation aspects of possibility and reality
concepts. When talking about the role of
variability and diversity of correlating el-
ements in the developing system, special
attention was paid to importance of abili-

ty to distinguish real possibilities and ab-
stract ones not only for particular events
but also for the whole condition of the
system including the condition of stable
balance, harmony, and unity.

[. Illyin has also proposed an interest-
ing aspect of correlation between these
categories. He related the category of
possibility to such notions as legal rights
and legal authority.

D.A. Kerimov gave definitions of
legal possibility and reality, considered
correlation between possibility and reali-
ty in legal field, and pointed out the need
of presence of certain conditions that
would facilitate transformation of possi-
bility into reality.

To our mind, all above conceptions
have analyzed objective content of legal
norms and objective view on the imple-
mentation process. However, another per-
spective of the process of legal possibili-
ties implementation exists. It is related to
the nature of intersubjective relations. In-
vestigation of this issue is an outlook for
further considerations in this field.
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Sitar 1.,

Candidate of Law Sciences, Associate Professor,

Doctoral Student,
Department of Theory of State and Law,
National Academy of Internal Affairs

LEGAL CONSCIOUSNESS
AS A BASIS OF MULTI-SOURCE NATURE OF LAW
(ACCULTURAL ASPECT)

Approach to understanding the law
from the standpoint of the theory of com-
municative action, supported by Jurgen
Habermas, describes the historical devel-
opment of Western legal systems. In the
course of this development area of law
i1s constantly expanding, and the regu-
lation of social relations becomes more
detailed. This is pointed out in sources of
law which later became the basis of so-
cial institutions closely related to moral-
ity and those which form an integral part
of the life of the world. Law as a result
of social interaction is formed by society
and regulates social relations.

It can be argued that there is a legal
communication between sociological le-
gal consciousness and jurisprudence as a
source of law, because the dynamic de-
velopment of the legal system requires
additional legal regulations which exist
in the real relationship and most effec-
tively influence the regulation of social
relations. Judicial practice should be un-
derstood as a combination of an abstract

legal norm and specific circumstanc-
es. Precedent is the best way to ensure
the dynamics of law. Judicial precedent
practice is forming during the process of
activity of the courts of second instance,
and in some crucial cases, requiring fun-
damental decisions of cases — courts of
first instance. With that, the Supreme
Court of the country in some cases can
act as a court of first instance.

Sociological legal consciousness is
the basis of jurisprudence and judicial
precedent as a source of law. Historical
legal consciousness creates legal cus-
tom as a source of law. Natural law con-
cept reflects general principles of law
and supports law doctrine and forms the
basis of all concepts of legal conscious-
ness. Romano-Germanic legal systems
are based on integrative thinking, which
combines different types of legal acts as
a source of law creation. Accultural pro-
cesses occur in view of the level of legal
consciousness and dominant concepts in
certain jurisdictions.
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Sigarova N.,

Chief of the Division of Draft Orders, Agreements and

Organization of Claim-Related Work,
Legal Department,

Ministry of Revenue and Duties of Ukraine

THE RULE OF LAW
AND DELEGATED LEGISLATION

The article is devoted to the problem
of rule of law and delegated legislation.
The author analyzes scientific works of
local and foreign scientists, the practical
application of the rule of law and dele-
gated legislation in the creation of the le-
gal system of Ukraine.

One of the problems in practical ap-
plication of the Constitution of Ukraine
is the issue of the appropriate level of the
optimal value and correlation of interests
of individual, society and state; separa-
tion and — most importantly — the inter-
action of public and private law princi-
ples of social relations. There should be
established a balance of principles and
rules of interaction between public and
private law. Thus, we can see that the
rule of law affects not only the field of
public law but also private law.

The problem is relevant both in theo-
retical and practical terms. The real atti-
tude of people — politicians, judges, law-
yers and even the general population — to
the law and legal abstractions is not less
important than any constitutional recog-
nition of commitment to the rule of law.

It should be noted that the debate be-
tween the supporters of a particular ap-
proach to the understanding of the rule
of law is often extremely dangerous, and
usually, it is believed that each of these
approaches excludes the others. Howev-
er, each of them in different ways defines

facets of the same phenomenon, which
as the general principle of the legal sys-
tem consisted of industries fundamental-
ly different in scope and methods of reg-
ulation, is not able to identify itself the
same way in every case.

Since “the rule of the law” refers to
general theoretical category, its interpre-
tation and determination should be pri-
marily performed by the general theoret-
ical jurisprudence. Ukrainian theorists
A. Zayets, M. Koziubra, A. Kolodiy, E.
Nazarenko, M. Orzih, V. Selivanov, A.
Skrypniuk, S. Shevchuk and others have
repeatedly published their opinions on
this issue.

As you know, the problem of dele-
gated legislation didn’t receive general
development in the domestic legal liter-
ature. This is firstly because of the fact
that delegated legislation was temporary
in Ukraine and thus, according to scien-
tists, does not require detailed study.

Secondly, the Ukrainian legal doc-
trine opposes delegated legislation.
Based on the principle of separation of
power, it considers legislative activity
within the exclusive competence of the
representative bodies. Appointment of
the Executive Branch is the operational
implementation of laws adopted by par-
liament.

The rule of law requires the state to
its implementation in law-making and

10
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law enforcement activities, including the
laws which contents should be absorbed
first, by the ideas of social justice, free-
dom, equality and so on. One manifes-
tation of the rule of law is that the law
is not limited to legislation as one of its
forms, but also includes other social reg-

ulators, such as moral norms, traditions,
customs, etc., which are legitimized by
the society and historically conditioned.
All these elements are combined by the
quality that meets the ideology of justice,
the idea of law, which largely is reflected
in the Constitution of Ukraine.

Tenyukh-Yurayeva Y.,
Degree Seeking Applicant,

National University “Odessa Law Academy”

CHURCH AND STATE RELATIONS: THEORETICAL
ASPECT OF THE RIGHT TO FREEDOM
OF CONSCIENCE AND RELIGION IN UKRAINE

In light of the existing religious diversi-
ty in Ukraine, the critical elements to build-
ing a democratic rule of law state would
be research and theoretical developments
in the field of church and state relations
which would respect the interests of all be-
lievers of any faith, with a view to ensuring
practical and comprehensive protection of
rights to freedom of conscience and reli-
gion. With this end in view, a lawyer, as a
civil servant working in the area of gov-
ernmental regulation of religious organi-
zations, should have objective knowledge
of existing religious diversity in Ukraine.
The author is of opinion that it is important
to build on the good initiatives in this di-
rection available in our country and to help
improve this education, focusing on the ob-
jectivity and quality of information on the
confessions represented in Ukraine. It is es-
sential that along with earning law degree,
civil servants exercising control in the reli-
gious sphere, learn the basics of religious

studies relying on impartial and objective
material produced by religious scholars.
The author believes that in Ukraine legal
studies and religious studies will soon nat-
urally unite into one interdisciplinary sci-
ence called “legal religious studies.” This
interdisciplinary field has already been
tested in Russian universities. According
to A.V. Pchelintsev, one of the developers
of this scientific field, legal religious stud-
ies 1s necessary due to increased need to
provide scientific foundation for the State
policy related to enjoyment of freedom of
conscience and religion and relations be-
tween the State and religious communities.
The new approach combining best practic-
es in the field of legal studies and religious
studies is replacing the approach whereby
in Soviet times lawyers addressed these 1s-
sues mainly from the perspective of “sci-
entific atheism,” without any deep and crit-
ical understanding of complex processes of
religious practice.

11
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Ursuliak O.,
Lecturer,
Chernivtsi College of Law

at National University “Odessa Law Academy”

LEGAL STATUS AND JURISDICTION OF THE JURY
IN BUKOVYNA WITHIN INTERWAR ROMANIA
(1918-1938)

In November-December 1918 Roma-
nia occupied Bukovyna and it was later
confirmed by Saint-Germaine (Septem-
ber, 1919) and Sevres (August, 1920)
Peace Treaties. One of the priority tasks
for the Romanian Authority was to ex-
tend its judiciary over the annexed terri-
tory; therefore, on December, 19, 1918
according to the royal decree, the legisla-
tion of Romania on the judiciary was dis-
tributed in Bukovyna that provided for
the formation of five-level judicial sys-
tem consisting of justices’ courts, tribu-
nals, appeals chambers, the jury and the
Higher Court of Cassation and Justice.

Under Art.105 of the Constitution of
Romania, 1923 the jurisdiction of the jury
extended to the cases of political crimes
and crimes in the field of the press. On
June, 25, 1924 a new law on the judi-
ciary of Romania was adopted but it did
not change radically the existing judicial
system of that time.

The jury in Bukovyna under the Ro-
manian interwar legislation consisted of
two parts: the chamber (three represen-
tatives of the judiciary, among which

the head had to be an advisor of Appeals
Chamber) and the jury (there were 12 of
them and under the regulations of 1936
there were 9 of them). The task of the
jury was to decide the fact of guilt or in-
nocence and the task of the chamber was
to conduct litigation and pronounce a fi-
nal sentence based on the verdict of the
jury.

The candidate for the position of the
jury had to be a citizen of Romania, aged
at least 25, have the full political and civ-
il capacity and be able to read and write.
The property qualification was also estab-
lished — the annual income not less than
1500 lei. The alternative of this qualifica-
tion was to work as a teacher or to be a re-
tired military man. The persons who were
suspected of a criminal case, defendant or
convicted as well as the persons who were
60 or whose main type of activity was a
physical work could not be jurors.

In February, 1938 the Romanian
King Carol II abolished the democratic
constitution of 1923 and issued a new
totalitarian pro-fascist constitution that
eliminated the jury.

12
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Pushkina O.,

Doctor of Law Sciences, Professor,
Alfred Nobel University
Tsyverenko G.,

Candidate of Law Sciences, Associate Professor,

Alfred Nobel University

LEGAL CULTURE IN UKRAINE:
CONCEPTS, ITS STATUS AND PROSPECTS

This research article based on legal
culture focuses attention on the myriad
ways in which law exists within society
generally, the study of legal conscious-
ness traces the ways in which law is
experienced and interpreted by specif-
ic individuals as they engage, avoid or
resist the law and legal meanings. This
empirical attention to popular under-
standings of law reformulates some of
the theoretical debates in the study of
legal culture.

Many comparatists are using the con-
cepts of “legal culture” and “legal tra-
dition” as synonyms. However, Patrick
Glenn has claimed that “legal culture”
should be used as an epistemological tool
in comparative study of law. According
to him, the epistemological main func-

tion of “legal culture” has been to exist
as a means of differentiation and to pro-
vide a conceptual tool that can be used
to describe differences between things
that are labelled as “culture.” Glenn has
claimed that when we speak of ‘culture’
we speak of a country as a homogenous
legal fiction. According to this view, the
concept of “legal culture” is a conflict-
ual concept whereas the concept of “le-
gal tradition” 1s epistemologically more
tolerant. Glenn’s criticism of “legal cul-
ture” is analysed critically in this article.
The author claims that there is, in fact, no
important difference between these con-
cepts in epistemological sense. This arti-
cle doubts that mere conceptual usage of
“legal culture” would contain automati-
cally an epistemology of conflict.

13
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Shumilo M.,

Doctor of Law Sciences, Senior Scientific Associate,
Department of Civil, Labour and Enterprise Law Issues,

V.M. Koretsky Institute of State and Law

of National Academy of Sciences of Ukraine

MODIFICATION OF THE DOCTRINE
OF LEGAL RELATIONS: EARLY SOVIET STAGE

The doctrine of legal relations is ex-
tremely important. Complex of scientif-
ic views on doctrinal vision of this so-
cial and legal phenomenon has created a
relatively autonomous institute in legal
theory. Obviously, it was necessary to
determine the stages of formation and
development of the doctrine of the rela-
tionship and their modifications depend-
ing on legal consciousness.

Formation and first scientific works
which explored relations from a position
of legal theory began in the mid-nine-
teenth century. Scientific researches of
the time were carried simultaneously with
studies in European countries. Pluralism
of opinions considering approaches to
legal consciousness allowed scientists to
explore the relationship comprehensive-
ly, without any ideological constraints.
However, the beginning of the twentieth
century was marked by social and polit-
ical changes which surely strongly in-
fluenced and radically modernized law,
jurisprudence, and law enforcement.

Pioneers of Soviet understanding
of relations as a legal category in some
way were concerned not with the right
as a natural regulator of social relations

14

but the right as a part of the class strug-
gle and, of course, the right was to be
on the side of the “ruling” class — the
proletariat and peasants — to serve their
interests and protect their welfare from
other influences.

The foregoing makes it possible to
make a number of conclusions, namely,
the doctrine of the relationship contin-
ued to grow, though, based not on the
European principles, but on new “rev-
olutionary,” “proletarian,” “socialist”
ones. This caused considerable damage
in the development of society and the
state. In addition, as shown by histori-
cal experience, “‘communist experiment”
failed. New, as it was determined, right
was actually artificial, unnatural, as be-
ing contrary to the essence of law. Right
from the superstructure became the basis
of social relations; law became a mech-
anism of state terror against the person.
Emergence, change or termination of re-
lations could be carried out merely with
the consent and support of the “working
class.” In general law and legal theory in
particular, began the dictate of normativ-
ism, which even today can be seen in le-
gal science.
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Kostenko M.,
Judge Assistant,
Supreme Court of Ukraine

CONTENT AND FUNCTIONS OF EQUAL
PROTECTION OF THE LAW AND COURT
FOR ALL THE PARTICIPANTS IN A TRIAL
AS THE CONSTITUTIONAL PRINCIPLE OF THE
UKRAINIAN JUDICIAL SYSTEM

The constitutional principle of equal
protection of the law and court for all
the participants in a trial is one of the
main distributions of justice guideline
in Ukraine. Determination of its con-
tent and functions is an inalienable part
of legal doctrine which influences the
practice and finally can lead to proper
use of rights and duties by citizens and
as for court it can lead to making law
enforcement.

Taking into consideration achieve-
ments of philosophy, the content of
equal protection of the law and court for
all the participants in a trial should be
determined in two ways.

Firstly, the content of equal pro-
tection of the law and court for all the
participants in a trial consists of three
legally and etymologically separated
categories which mould the forth one:

1. equality;

2. equal protection of the law;

3. equal protection of the court;

4. equal protection of the law and
court.

Secondly, possibility of the prin-
ciple’s content determination of equal
protection of the law and court for all
the participants in a trial is foreseen in
internal normative legal acts through
ascertaining the factors which manifest

inequality: gender, age, race etc. Having
analyzed legal rules statement, we come
to the conclusion that they can be: age;
gender; race; the color of the skin; lan-
guage; religion; political or other con-
victions; national origin (ethnic origin);
social origin; property status; birth;
commitments; other signs (genetic pe-
culiarities, appearance; accent; disease
etc.).

Taking into consideration the opin-
ions, we confirm that equal protection
of the law and court for all the partici-
pants in a trial as the constitutional prin-
ciple of the judicial system, properly as
equality itself, should be regarded as a
combination of the right and the duty,
enforcement vector, general directive
and security of human rights and free-
doms.

Functions of equal protection of the
law and court for all the participants
in a trial principle as the constitution-
al principle of the judicial system are
determined by the place and the role of
this principle within the social relations
regulation system.

So far as equal protection of the law
and court for all the participants in a
trial is embodied in legal rules, the first
and foremost law functions inherent for
it are: common social and special legal.
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Regarding equal protection of the
law and court for all the participants
in a trial as a philosophical legal cat-
egory, referring to the philosophical
perception and educational influence

of the principle, its most important
functions should be distinguished as

follows: world outlooking, reflec-
tive-informational, axiological and
educational.

Lemak O.,

Doctoral Candidate in the Department of Constitutional

and Comparative Law,
Uzhhorod National University

THE RIGHT TO A COMPETENT COURT
AND SUPREMACY OF THE CONSTITUTION

Continuation of judicial reform is es-
sential for the development of the national
legal system of Ukraine. An integral part
of this reform is the proper support of the
judiciary. In this context, the government
aims to fulfill positive obligations to ensure
activity of legal and independent courts.

The purpose of this article is a com-
prehensive study of the content of the
right to a competent court based on the
doctrine of constitutionalism, in particu-
lar, the supremacy of the constitution.

Legal competent court is a necessary
basis for a trial by a competent court,
which on the basis of the rule of law and
according to the defined procedure re-
solves disputes concerning the law. Right
to trial means the right of a person to ap-
ply to court, the right to try his case and
to court judgment. Besides that, a person
must be entitled to implement this right
without any obstacles or complications.
The ability of individuals to freely obtain
judicial protection is the essence of the
concept of access to justice.

The term “competent court” means
a composition of the court staff, who
must comply with the rule of law. This
requirement is determined to ensure that
the proceedings are carried by impar-
tial court staff and to provide institute
of judge disqualification in case of ex-
istence of reasonable doubts about the
independence and impartiality there-
of. Composition of the court may be
single-man or collective, which may
depend on the type of dispute and its
complexity. An important issue is the
determination of the court composition,
because the judge can not hear the case
considering his family and friends. Inad-
missibility of manipulating the compo-
sition of the court and putting pressure
on the court in other ways is crucial-
ly important. The right of the party to
claim objection of a judge, who may be
partial, serves this purpose. Ability to
propose an objection is important in the
formation of the panel of judges, which
includes jurors.
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A PLACE AND ROLE OF CIVIL ASSOCIATIONS
IN THE POLITICAL SYSTEM OF THE MODERN
DEMOCRATIC STATE

Actuality of the investigated topic is
conditioned by effective modernization
of the legal system of Ukraine which can
be attained only providing sufficient lev-
el of development of institutes of civil
society, in particular, civil associations’
general will which allows attaining great-
er efficiency in many areas of social life.

The purpose of the article is to inves-
tigate the phenomenon of civil associa-
tions, and also to determine their location
and role in the political system of the
modern democratic state.

It should be emphasized, that for the
last ten years the role of civil associations
in Ukraine grows gradually. In the pro-
cess of public modernization and state
reformation they promote the solution
of certain range of tasks and functions of
the state.

It is marked that strengthening of civ-
il associations’ role in Ukraine is an ob-
jective law caused by need of collective
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creative work, development of initiative,
skills, and determining index of forma-
tion and development of civil society.
Confirmation of this fact is the normative
consolidation, provision and guarantee-
ing of the right to freedom of association.

A conclusion states that the impor-
tance of problem of place and role of civil
associations is defined, on one side, by the
degree of protection of rights and free-
doms of man and citizen, on the other side
— by legitimacy of state power. Civil asso-
ciations are the guarantors of inviolability,
realization and protection of the rights of
man and citizen; it is the mean of orga-
nization of members of society and their
realization of their interests; it acts as an
effective institution of democratic control
over functioning of public authorities and
degree of the state intervention in public
relations; it enables citizens to directly in-
fluence the process of acceptance of im-
portant for society decisions.
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SETTING THE LIMITS OF IMPLEMENTATION
OF JUDICIAL FUNCTIONS OF THE STATE
AND STABILITY OF PUBLIC RELATIONS

The article discusses in general terms
the problematic issues regarding limits
of implementation of the judicial func-
tions of the state and its correlation with
the stability of public relations.

Setting the limits of the judicial func-
tion of the state helps ensure the stability
of social order. This paper examines the
factors that influence the judicial func-
tion of the state, including corruption,
legal status of the judiciary. Author in-
vestigates interdependence of efficiency
and stability of the judiciary law. If the
judiciary loses trust of the society, the
number of conflicts and contradictions
reviewed by non-judicial system in-
creases. Moreover, the researcher proves
that if the court does not provide justice,
the parties to the conflict may resort to
self-power activities in order to find jus-
tice. When a state loses its function of
justice, there are risks of social unrest

and even armed confrontations between
various social groups.

In the process of establishment of
legal state and civil society, judiciary
should play a mediating role in the rela-
tionship between the different subjects of
society and the state. The author shows
that the judicial function is inherent not
only to the state but also the society as a
whole. The limits of the implementation
of judicial function of the state depend
on the legal status of the subjects of the
judiciary and other subjects of judicial
relations. In general, the judiciary can
not neglect the purpose of justice — to
achieve justice during the proceedings.
Justice serves as a limit for the judicial
functions of the state and society. Nei-
ther the state nor the judiciary nor society
should cross the specified line, because
it provides instability of public relations
and threatens national security.
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VECHE AS ONE OF THE CIVIL SOCIETY
INSTITUTIONS OF MODERN UKRAINE

The article is devoted to the research
of the Veche as an institution of civil soci-
ety of modern Ukraine, which promotes
the democratization process of Ukrainian
present society and which allows to im-
prove relations between the government
and the people.

Current political events that shook
Ukrainian society have demonstrated
the evolution of democratic institutions
and the rise of the political awareness of
Ukrainian citizens. Such a burst of civic
activity confirms the need for further de-
velopment of civil society.

Further development of the democra-
tization of Ukrainian civil society depends
on the improvement of relations between
the state and society, the government and
citizens. That is why in Ukraine, after sev-
eral centuries of oblivion, the institution
of the Veche begins to be used by citizens
to influence the public authorities.

The current Veche is also the public
meeting, where the people of Ukraine
(the only source of power in Ukraine
— art. 5 of the Constitution of Ukraine)
express their position and try to build a
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dialogue with the authorities. This coun-
cil as an institution of civil society must
actively participate in creating the way to
solve the most “painful” and important
problems. Thus, in this way the potential
of civil society is involved into solving
the political problems.

However, the Veche has no legal ba-
sis nowadays. The current Ukrainian leg-
islation does not contain such a phenom-
enon of the political Ukrainian life. That
is why today, in my opinion, we need to
change the law in the direction of estab-
lishing the legal status of the Veche as an
institution of civil society in Ukraine.

During the reformation of the Con-
stitution of Ukraine by providing the
mechanism of power decentralization
and empowerment of local government,
it would be appropriate to add the article
about the Veche.

Of course the final content of articles
must be agreed with the general concept
of constitutional reform in Ukraine, but it
is undeniable that it has to contain a sec-
tion about the Veche. After all, the pres-
ent has proven the viability of the Veche.




OO OO OO

ADMINISTRATIVE, FINANCIAL, TAX LAW

OO OO OO OO




ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2014 Ne 9-1

Bondarenko K.,
Candidate of Law Sciences,

Associate Professor at the Department of Administrative

and Financial Law,

National University “Odessa Law Academy”

COMPETENCE OF THE CABINET OF MINISTERS
OF UKRAINE IN THE DEFENSE FIELD

State administration in the field of
defense as a constituent element of the
state administration of the administra-
tive-political sphere has a quite traceable
specific features that are stipulated by the
proximity to the military sphere.

The analyses of the current legis-
lation of Ukraine allow asserting that
from all state power bodies the broad-
est competence concerning realization
of the state administration in the field of
defense have the Cabinet of Ministers of
Ukraine.

In the process of characterizing the
competence of government in the men-
tioned field it should be noted that in-
teresting and important from the point
of view of the state administration the-
ory and legislative practice is the issue
of correlation between terms “functions”
and “competence” because the Law of
Ukraine “On Defense” mix those terms.

While analyzing the competence and
functions of the Cabinet of Ministers of
Ukraine it becomes quite clear that in
realization of the state administration in
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the field of defense the government plays
the most crucial role that at the same time
can be a negative factor for the effective
administration, because in case of grant-
ing such competence to any state pow-
er body in the definite field there always
occur a threat of concentration and using
that power in the interests of definite per-
sons or group of persons. Attributing to
the competence of the Cabinet of Min-
isters of Ukraine, inter alia, regulation
of the economic activity in the Armed
Forces of Ukraine, to our mind, needs a
review with argumentation of granting
the state executive power body with such
competence.

In further legislative works in this
field it should be noted that in mod-
ern conditions role of other state power
bodies is extremely important, especial-
ly the Verkhovna Rada of Ukraine and
the President of Ukraine as elements of
supporting the balance and guaranteeing
the interests of the state and society that
should be ensured in the proper legisla-
tive way.
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THE STATUS OF THE SUBJECTS OF
ADMINISTRATIVE AND LEGAL REGULATION ON
THE FORMATION OF LAND MARKET IN UKRAINE

At present the state faces the issue
of improvement of the status of subjects
of administrative and legal regulation of
the free land market in the context of im-
proving the understanding of the author-
ity as a government entity.

In the legal literature the term legal
status (from Lat. “status”) is usually un-
derstood as established by the norms of
law provision of subjects, a set of rights
and obligations.

The category “administrative and le-
gal status” is not only multivalued but
also multielement. It consists of the fol-
lowing main elements: goals and objec-
tives, competence, authority, responsi-
bility, formation and procedure of their
activities, and others.

The status of subjects of administra-
tive and legal regulation of the opening
of the land market in Ukraine should
also contain certain components, which
allow them to perform the tasks estab-
lished by legislation. Such structural
components by analogy should also
include jurisdiction and powers of the
authority, which become its functions
and allow to provide: internal organi-
zation of the activities of public bodies
in the field of the opening of the land
market turnover; regulatory effect on
the activity of subordinated legal enti-
ties; implementation of accordance of
subordinated entities; implementation

of the entire spectrum of state powers
by authorities.

The combination of these powers,
functions that allow public authorities to
carry out administrative and legal regula-
tion of the process of opening a free land
market in Ukraine, forms their adminis-
trative and legal status.

System of subjects in the field of ad-
ministration of the land market turnover
in Ukraine is quite an extended structure.
They act within the powers defined by
the existing laws of Ukraine and function
as a single interconnected mechanism.

The system of authorities with general ju-
risdiction include: the President of Ukraine,
the Parliament of Ukraine, the Parliament
of the Autonomous Republic of Crimea, the
Cabinet of Ministers of Ukraine, the Coun-
cil of Ministers of the Autonomous Repub-
lic of Crimea, local governments and local
executive bodies. The system of authorities
with special competence in this area include:
the Ministry of Agrarian Policy and Food of
Ukraine and the State Agency of Land Re-
sources of Ukraine.

The powers of subjects of adminis-
trative and legal regulation of formation
of land market in Ukraine are determined
by the Constitution and laws of Ukraine.
Recent years, there is a transition to
method of “exhaustive list,” that means
that legislation sets a clear list of pow-
ers and only in rare cases establishes the
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possibility of giving the subject addition-
al powers, but strictly within the law.
Therefore, the status of subjects of
administrative and legal regulation of the
free land market in Ukraine is a combi-
nation of their rights (competence) and
duties (responsibilities), goals, objec-
tives, and functions of their activities,
the responsibility for violation of the re-
quirements; it is specified in the norms of

the current legislation of Ukraine; guar-
anteed by the state, which delegates its
functions to the subject of authority in a
particular area and is systemic.

In view of the European integration
process, there is a need for rethinking the
essence of the legal status of this group of
subjects on the basis of theoretical devel-
opments and practices taking measures
to open a free land market in Ukraine.

Demyanchuk Y.,
Candidate of Law Sciences,

Humanities and Pedagogical College of Bila Tserkva

LEGAL REGULATION OF ONLINE MEDIA IN
UKRAINE: ADMINISTRATIVE AND LEGAL
PRINCIPLES OF FUNCTIONING

While working on the Internet, web
media should take care of the data re-
ceived and sent, particularly informa-
tion of a confidential nature, so that it is
reliable and not available to outside us-
ers. Internet is not just a network, but a
network of networks, each of which can
have its personal legal, ethical and polit-
ical norms.

Today, the printed media are at risk
when making reference to the network
articles. After all, if information they
published is false, no links to online
publication as the source of original in-
formation relieve responsibility from the
newspaper or broadcasting company.
Even though online media owners have
the right to officially register their news-
papers, as well as printed ones, they do
not do that because they do not want to

voluntarily take on a threat of court pro-
cesses as well as their “off-line” coun-
terparts. The reluctance of most online
media to develop an aligned position to
regulate their activities is an additional
obstacle to the solution of the problem.
However, online media may still
obey the laws which regulate the activ-
ity of the press. It is necessary just to
encourage them to self-adjust to the re-
quirements put forward to the traditional
media. Instead, for some reason, the state
refuses to solve the problem this way
and offers to create a host of limitations
for providers, to adopt a special law on
the matter, demonstrating clearly which
problems arise in the few registered on-
line media. The draft law “On State In-
formation Policy”, which passed its first
reading in Parliament in June 2009, states
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that ,,the vast majority of printed nation-
wide media, a significant number of me-
dia of regional and local circulation have
electronic versions of their publications
on the Internet. Broadcasters also trans-
mit their programs via the Internet.” In
March 2010, the project was withdrawn.

In contrast to online sources, the legal
status of Internet sites of “off-line” me-
dia is legally regulated. Thus, according
to the article 1 of the Law “On Printed
Mass Media (Press) in Ukraine” publica-
tions “may include the other media (disks,
floppy disks, audio— and videotapes, etc.),
which distribution is legal under the cur-

rent legislation of Ukraine”. Advanced in-
terpretation of this article allows consider-
ing Internet as another media.

Thus, regulation of printed media is
governed by several laws of Ukraine,
while the legal regulation of online me-
dia to is not considered by any specific
act. This 1s the reason of the constant
spread of false information and informa-
tion of unauthorized nature, and those
who spread this information usually do
not carry any responsibility. Therefore, it
is necessary to carry out the legal defi-
nition and consolidation of online media
on a legislative level.
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PROVISION OF RIGHTS AND FREEDOMS
OF CITIZENS BY THE INTERNAL AFFAIRS
AUTHORITIES IN CASE OF THE USE OF
MEASURES OF ADMINISTRATIVE COMPULSION

The inalienable constituent of law-en-
forcement activity is a legal compulsion
as a method of state administration of the
society. Exactly development of law and
order in society guarantees the real and
complete provision of rights and free-
doms of man and the citizen. The inalien-
able constituent of state mechanism of
providing realization of these functions
is the activity of internal affairs authori-
ties, functioning of which should comply
with social, political and legal standards
which exist in the society and state.

One of important directions of gov-
ernment activity of sovereign and in-
dependent Ukraine is law-enforcement
activity, directed on the provision of prin-
ciple of supremacy of right in our soci-
ety. The tasks of law-enforcement activ-
ity consist in protection of social system
declared in the Constitution of Ukraine,
economic and political systems, rights
and legal interests of citizens, enterpris-
es, establishments, organizations, sub-
jects of all proprietary forms, economic
and territorial integrity of Ukraine.

A fight against criminality and claim
of law and order are considered as an
extraordinarily actual national task of
crucial political importance, major com-
ponent part of multilevel activity of pub-
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lic authorities, and above all — internal
affairs authorities.

A state compulsion is an extreme
measure which is used as objectively
necessary one. Its realization influences
formation of the psychical mode of citi-
zens, their world view, assists in forma-
tion of habits, lawful behavior.

A compulsion indeed takes place
wherein one authorized subject by its ac-
tions overcomes will of another subject,
subordinates it to requirements of law.
This means that a necessary condition
for determination of a certain measure
as a compulsion is a presence of certain
counteraction, resistance from the sub-
ject, which a compulsion is applied to.

One of types of state compulsion is an
administrative one which occupies a con-
siderable place in the arsenal of the means
of compulsion. The analysis of practical
activity of militia testifies that this means
1s used by its workers widely enough, and
in a number of cases it is the only mean of
arrangement of public relations, solution
of conflict situations. In connection with
the stated information, activity of militia
in relation to application of measures of
compulsion has an important value and
that is why needs permanent perfection
and increase of its efficiency.
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ORGANIZATIONAL AND LEGAL GROUNDWORK
FOR STATE FOREST MANAGEMENT OF UKRAINE

The article is devoted to the effec-
tiveness of the state forest management
for the further use of this concept in the
scientific literature.

Support of the protection and rational
use of forest resources is necessary and im-
portant part secured in Art. 16 of the Con-
stitution of Ukraine state’s obligation to
support environmental safety and to main-
tain the ecological balance in Ukraine.
Nowadays the state forest management has
several disadvantages caused by both sys-
temic political crisis, the apparent delay of
administrative and legal reforms and insuf-
ficient involvement of municipalities, pub-
lic institutions and the private sector.

The author concludes that the man-
agement and control over the use of lands
for forestry purposes is understood as the
activities of the representative and exec-
utive bodies in the area of land and forest

relations in order to ensure effective and
rational use of lands for forestry purpos-
es by all entities.

Considering dynamic development
of forestry in Ukraine, environmental
and economic situation in the conserva-
tion, protection, and restoration of for-
ests is difficult. In particular, the system
of land forestry is characterized, firstly,
by the duplication of government's func-
tions on various levels, and secondly, by
the blurring of responsibilities between
various government agencies, thirdly,
by the combination of functions of pub-
lic administration, protection, monitor-
ing, labor and forest management. It is
necessary to revise certain provisions of
the forest management laws and conduct
more researches in the field of organiza-
tional and legal groundwork for the pub-
lic forest management in Ukraine.
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ABOUT THE PLACE OF COERCIVE
ENFORCEMENT OF JUDGMENTS IN THE
LEGISLATIVE SYSTEM OF UKRAINE

Factual execution of court and other
judicial bodies’ decisions is an evidence
of effective activities of public adminis-
tration parties — state executive officers
and the whole system of State Enforce-
ment Service of Ukraine. Nowadays both
scientists and state executive officers have
no stable legal position or foundation re-
garding the place of coercive enforcement
of judgments in the legislative system of
Ukraine. The system of coercive enforce-
ment of judgments is factually divided into
general and special parts which include
both norms of substantive and procedural
law. Coercive enforcement of judgments
specifically possesses an administrative
and procedural character, but not substan-
tive and procedural. The subject of legal
regulation for coercive enforcement of
judgments is miscellaneous social rela-
tions which emerge at the time of coercive
execution of related executive acts. Such
relations together serve the purpose of
coercive enforcement of judgments. This
criterion is a consolidated factor of the en-
forcement. The ways of legal regulation
of coercive enforcement of judgments are
imperative and dispositional methods. Le-
gal relations rather apply special permis-
sion as a type of administrative and legal
regulation.
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Coercive enforcement of judgments can
be identified as a subfield of administrative
law of Ukraine which has administrative
and procedural contents, aimed at the coer-
cive realization of protective and recreative
functions on the part of the legal authority —
a state officer who 1s to execute the decision
according to the law of Ukraine. Coercive
enforcement of judgments as a subfield of
the administrative law of Ukraine includes
general and special part which consists of
a number of institutions. Coercive enforce-
ment of judgments has a common subject,
methods and ways for legal regulations
with the administrative law, and differs
from a specific goal as part of the adminis-
trative law, aimed at the coercive execution
of the decisions of court. Thus, coercive en-
forcement of judgments cannot be either an
institution or inter-branch institution of law
of Ukraine as it includes a number of insti-
tutions but exists within the administrative
law and is absorbed by it.

Thus, coercive enforcement of judg-
ments is a subfield of the administrative
law which consists of a system of miscel-
laneous, connected institutions of enforce-
ment of judgments with a subject, methods
and ways of legal regulation immanent for
administrative law and intended for the ex-
ecution of the relevant decisions of court.
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ON THE CONCEPT OF RISK IN THE
ADMINISTRATIVE ENFORCEMENT

In today’s world of “increased dan-
gers of being” risk is the basic concept
of the social, legal and economic gover-
nance. Depending on the object or sub-
ject of the impact, risk can acquire struc-
tural, systemic or target orientation. This
is primarily dependant on many sides
and aspects of modern life. Development
of management and accelerating scientif-
ic and technological progress actualized
the issue of risks in all areas of human
activity: scientific, economic, social, cul-
tural etc. Today there is an urgent need to
emphasize the increasing role of risk in
the legal field. This process is the result
of the increasing role of law in contem-
porary social and political life. Risk is
becoming on a par with such categories
as “choice,” “future,” “conflict,” “devel-
opment,” “contradiction,” “fear,” “cri-
sis,” “accident,” defining it as the main
element of person and an integral part of
modern existence of human, state and so-
ciety.

The main objective of the study of
risks is to increase the level of protection
from negative results of human activi-
ties. A variety of active areas of human
existence raises a variety of risks. The

more areas of life and activity humanity
has, the greater the risk it gets.

The diversity of opinions about the
nature of risk is determined by a large
number of approaches to the determina-
tion of this concept and results of its man-
ifestation in real time. Risk has many defi-
nitions, which are not only unlike each
other, but sometimes even contradict each
other. This is determined by the lack of
information regarding the use of this con-
cept in decision-making in everyday life.

The main objective of the chapter
is receiving the summarized or univer-
sal definition of risk as a phenomenon
of modern society and defining its role
during the periods of existence of the
civilization. Fulfillment of this task will
result in the definition of risk in the sense
applied regardless of the situation.

The risk of enforcement, including
administrative one, 1s connected direct-
ly with the situation of its inception and
terms of its termination.

There are many concepts and defi-
nitions of administrative enforcement
because of the large number of aspects
of this concept applied in the legal liter-
ature.
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DIVISION OF ADMINISTRATIVE
AND COMMERCIAL RELATIONS
IN BUILDING ACTIVITY

Legal relations in building activity are
complicated, because they contain differ-
ent aspects and branches of law (civil and
commercial which belong to private law;
administrative which belongs to public
law). The division of public and private
legal relations in the building activity is
important for correct application of legal
provisions, protection of rights and inter-
ests and different scholar researches.

Scholars propose different criteria for
division of public and private relations,
such as the subjects of the relations, legal
status of building relation participants, the
content of legal relations and the type of
legal rights protection. After researching
and analyzing the peculiarities of building

relations, author comes to the conclusion
that such division should be suggested
according to such criteria as legal status
of building relation participants and the
content of legal relations. The essence of
legal status of building relations partici-
pants is implemented in either civil capa-
bility or administrative function of one of
the parties toward another one (for exam-
ple, small building contract represents pri-
vate relations while the conducting of the
revision represents administrative ones).
The content of the relations is also an
evaluative criterion, but it can be defined
as the legal essence of social relations in
the building activity, for example approv-
al activity etc.
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TO THE COMPREHENSION OF THE ESSENCE
AND CONTENT OF SUCH CATEGORY
AS “PUBLIC ADMINISTRATION”

Development of Ukrainian adminis-
trative law 1s characterized not only by
the development and adoption of legal
acts, but also by the introduction of new
categories (concepts) to legal activities.
This tendency is quite reasonable be-
cause, as K. Belsky rightly emphasized,
now it is extremely important to raise the
issue of administrative and legal termi-
nology on more solid scientific basis, to
carry general inventory of all terminolo-
gy, clear it of superfluous words and take
care of the system of terms capable to
mark the new reality in public adminis-
tration accurately and correctly.

Modern administrative and legal lit-
erature under the term of public adminis-
tration understands a series of bodies and
institutions which implement public au-
thority by enforcing the law, regulations

and other statutory instruments on behalf
of public. According to V.K. Kolpakov,
public administration as a legal category
has two dimensions: functional and struc-
tural. According to the functional approach
it is an activity of the structural entities to
fulfill the functions aimed at implementing
the public interest. According to the struc-
tural approach, public administration is a
set of bodies formed for implementation
(realization) of public authority.

Thus, making a general conclusion
from the above, it is important to empha-
size that the category of public adminis-
tration is a complex system which com-
bines a large number of actors involved
in the implementation of the Constitution
and laws of Ukraine, as well as the acts
of the President of Ukraine which aim to
meet the public interest.
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STAFFING OF THE NATIONAL GUARD
OF UKRAINE (ADMINISTRATIVE
AND LEGAL ASPECTS)

The article discusses nature and content
of administrative and legal regulatory of
staffing of the National Guard of Ukraine.
The article states that in process of reform-
ing of military formation which operates
within the Ministry of Internal Affairs of
Ukraine, new requirements are put forward
for training of comprehensively developed
highly professional soldiers who are psy-
chologically and professionally ready for
service in both everyday and special condi-
tions. Thus, only specialists with high mor-
al and psychological qualities can perform
complex tasks.

It is proved that staffing of the Na-
tional Guard of Ukraine shall include
such areas as personnel record keeping,
moral and psychological support, social
and educational work, prevention of cor-
ruption and other violations of discipline
and law, as well as training of personnel.

Administrative and legal regulation
of staffing of the National Guard of

Ukraine aims to provide a stable, per-
manent and adequate functioning of
mind and psyche of personnel, func-
tioning of units in rapidly changing en-
vironment, associated with preparation
and execution of certain tasks, especial-
ly in emergency situations of different
origin. Provided that, top-priority of
staffing service for National Guard of
Ukraine must be: creation, improve-
ment and maintenance of professional
psychological orientation of personnel;
development of professional observa-
tion, memory, thinking, ability of work-
ers and military men to take into account
psychological aspects in performance of
certain tasks; proper training, retraining
and advanced training of personnel for
proper performance of tasks and func-
tions of the National Guard of Ukraine;
prevention of offenses (including cor-
ruption) committed by soldiers and of-
ficers of military units.
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CERTAIN ASPECTS OF ADMINISTRATIVE
BASES OF INTERACTIONS BETWEEN
EXECUTIVE AUTHORITIES IN THE AREA OF
EDUCATION, HIGHER MARITIME EDUCATIONAL
INSTITUTIONS AND EMPLOYERS IN REGARD
TO INCREASING THE LEVEL OF TRAINING OF
MARITIME SPECIALISTS

Modern system of specialists’ train-
ing 1s directed to the need of creating the
effective mechanism of young specialists
training in accordance with employer’s
requirements.

At the scientific level the study of
such a problem is considered at the ped-
agogical aspect without participation of
the management body in the area of ed-
ucation.

Thus, administrative basis of interac-
tion between executive authorities in the
area of education, educational institution
and employer regarding increasing the
training level of maritime specialist actu-
ally remains scientifically unstudied.

Because of active changes of in-
ternational demands to the training of
maritime specialists, domestic maritime
education was forced to perform interna-
tionalization and modernization, which
became the substantial peculiarity of the
whole educational system of Ukraine.

Educational institutions which train
maritime specialists are forced to inde-
pendently respond to changes in mari-
time specialists’ training requirements, in
accordance with international standards,
which, in some extent, counter the key
norms of the Law of Ukraine “On Ed-

ucation” — for managing education, the
system of state managing organs and also
the system of organs of social self-gov-
ernment are created.

However, legislation entitled educa-
tional institutions with the ability to in-
dependently correct the content of educa-
tion in the following vectors: taking part
in forming the standard of education; fill-
ing the variable part of educational and
qualification characteristics; developing
the standards of the higher education of
educational institutions; providing extra
educational services.

The given variants of administrative
regulation allow influencing the process
of forming the contents of education on
the basis of demands of the labor market.

In such conditions, providing the ed-
ucational institution with wider range of
rights and increasing the variable part of
the content of educational and qualifica-
tion characteristics becomes more actual.
In its turn, this will give the possibility
to modernize the content of education in
accordance with the requirements of the
National Strategy of Development of Ed-
ucation in Ukraine for the period till 2021.

In addition to this, it happens to be
quite reasonable to improve the system
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of making prognosis to meet the needs
of the employer. It is necessary to estab-
lish at the legislative level the obligatory
practice of making triple-sided agree-
ments: «cadet — higher educational insti-
tution — employer» for students.

In maritime educational institu-
tions exists the practice of voluntary

concluding such agreements on the
basis of agreements of cooperation. In
this aspect, the key issue is the system-
atization of these requirements and re-
marks by the educational institution as
well as working out the unique system
of the competence approach to educa-
tion.

Spasenko V.,
Postgraduate Student,
Department of Administrative Law,

Yaroslav Mudryi National Law University

STATE REGISTRATION SERVICE OF UKRAINE
AND NATIONAL AGENCY OF PUBLIC REGISTRY
OF GEORGIA: EXPERIENCE OF FUNCTIONING

It should be noted that the State Reg-
istration Service of Ukraine was estab-
lished in 2010. Since the establishment
of this body a considerable work was
carried out, but today there is a neces-
sity to improve its operation. Analysis
of foreign experience of registration
bodies is one of the possible options for
answering the questions about the func-
tioning of the State Registration Service
of Ukraine.

It 1s known that Georgia is charac-
terized by its progressive reforms in
different areas of public administration.
The area of the state registration is not
the exception. One of the major reforms
that must be taken over Georgia and re-
alized in Ukraine is the provision of ser-
vices for citizens in united registration
centers by using the system of electron-
ic registers. The terms must be strictly
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regulated in order to eliminate the sub-
jective factor and the desire to take a
bribe.

There was also an interesting prac-
tice of the House of Justice in Tbilisi be-
cause of the implementation of a unique
opportunity to receive services through
a system “Just Drive” at the end of 2013.
Currently it 1s possible to get the doc-
uments that have legal significance (in
particular, birth certificate) without an
attendance of the institution, moreover,
without leaving the car. The mentioned
practice would be sufficiently appropri-
ate and effective in our country, because
it greatly minimizes both the costs of
time and the costs of materials, labor
and other resources.

Summarizing the above, we can
conclude that the effective gover-
nance is unimaginable without inno-
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vation. The analysis of the function-
ing of the State Registration Service
of Ukraine and the National Agency
of Public Registry of Georgia, that
was conducted within the research,

has allowed to distinguish the priority
ways of the improvement of the activ-
ity of the State Registration Service of
Ukraine that requires further scientific
developments.

Kolomoyets T.,

Doctor of Law Sciences, Professor,
Dean of the Law Faculty,
Zaporizhzhia National University
Shashkov A.,

Degree Seeking Applicant,

Law Faculty,
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REFORMING LEGISLATION ON LOCAL PUBLIC
ADMINISTRATION AND LOCAL
SELF-GOVERNMENT: THE ANALYSIS OF NORMS

In developing a coherent set of ad-
ministrative reforms in Ukraine, which is
essentially a search for a new, high qual-
ity best model of correlation and interac-
tion of social and state institutions, local
self-government is objectively given a
prominent position.

Significant achievement for the
democratization of society since
Ukraine’s independence is secured at
the constitutional level status of lo-
cal self-government: Article 7 of the
Constitution of Ukraine stipulates that
Ukraine recognizes and guarantees lo-
cal self-governing. Section XI of the
Constitution also concerns issues of lo-
cal government. On the basis of consti-
tutional provisions, the Law “On Local
Self-Government in Ukraine” and the
ratification of the European Charter of
Local Self-Government considerably

approaches this sector of legislation to
European standards.

However, Ukraine has started the
process of reform of local self-govern-
ment and authority’s territorial organi-
zation. Main problems which hinder the
development and strengthening of local
self-governance in Ukraine are:

* lack of clear division of roles and
responsibilities between local self-gov-
ernment and local executive authorities;

* lack of the possibility of autono-
my for local self-government in deci-
sion-making;

 ambiguity of the legal definition of
its status.

At the present stage of development
of Ukraine as a democratic state, social
and law reform of local self-government
is an absolute requirement of modern
time.
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CONCERNING THE DEFINITION
OF THE CONCEPT “ECONOMIC SECURITY”

The article is devoted to the problem
of interpretation of the concept “eco-
nomic security.”

Nowadays the problem of provid-
ing economic security is a subject of
close attention and studying. It received
a special attention in connection with
constantly growing degrees of econom-
ical openness, their close integration in
world economic processes.

Currently there are no suitable ap-
proaches to definition and interpretation
of concept “economic security.” There
are various approaches to the definition
of the studied concepts in the context of
its role and place in the determination
of any country's national security in the
world.

The main approaches concerning the
interpretation of the category “econom-

ic security” and the connection of inves-
tigated concept with concepts “national
security” and “national interest” are an-
alyzed in the article.

Moreover, authors’ viewpoints are
investigated and analyzed by dividing
them into specific groups based on atti-
tudes, beliefs, and judgments.

Due to various scientific treatments
research of the category “economic se-
curity” allows to conclude that for now
there is no only consent concerning the
decision in a uniform denominator of
this problem in the scientific environ-
ment.

The interpretation of studied concept
from the point of view of classical eco-
nomic approaches offered by the inter-
national economic communities is also
taken into account.
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SOME ISSUES ON CORRELATION BETWEEN
ADJUDICATION OF DISPUTES UNDER THE CIVIL
LAW BY ARBITRATION COURT AND TRIBUNAL

The article is devoted to the topical
problem of correlation between disputes
settlement under the civil law by arbi-
tration court and tribunal.

The author analyzes the approaches
to the definition of justice, developed in
literature, as well as the main approach-
es concerning attribution of the arbitra-
tion court activity on consideration of
civil disputes both to justice and to the
jurisdictional activity, other than justice.
The problem of such correlation de-
termination is conditioned not only by
the need of theoretical dissociation of
these two categories as it is the source
of practical problems of the law-making
and law-enforcement. Such inconsisten-
cies are especially notable in the light of
decisions of the European Court of Hu-
man Rights in the context of review of
the arbitration court’s decisions, as by

the decisions of the judicial institution,
the arbitral court fully falls under the
term “court” within the meaning of Art.
6 of the European Convention on Hu-
man Rights and Fundamental Freedoms
concerning the right to a fair treatment
by an independent and impartial court
determined by the law.

According to the result of the re-
search the author does not identify the
arbitration as the administration of jus-
tice, for which Ukraine has legal basis.
However, taking into consideration the
decision of the European Court of Hu-
man Rights and approximation of the
Ukrainian legislation to the legislation
of the European Union, the further shift
of emphasis in understanding of the ar-
bitration court as the body that adminis-
ters the justice, though not incorporated
into the state court system, is possible.
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THE CORRELATION OF TERMS
“TERMINATED CONTRACT”
AND “VOID CONTRACT” IN JUDICIAL PRACTICE

The article deals with the research of
contradiction between practical applica-
tion of “terminated contract” and “void
contract” according to current legislation.

The cases considering terms of the
void contract and the wrong conclu-
sions regarding the terminated contract
frequently appear in The Unified State
Register.

Obviously, considering such cases
the court doesn’t focus on the grounds
of legal action — the grounds for con-
tract termination are legitimate actions
of two parties which want to stop con-
tractual relationship; the grounds for
legal actions considering void contract
are the unconformity of the contract
with the law and moral foundations of
society.

Application by court of the conse-
quences of the terminated contract in the

cases considering the void contract hap-
pens quite often. However, in our opin-
ion, the inconsistency of legislator and
specificity of certain legal relationships
which are manifested in the replacement
of law consequences between terminat-
ed contract and void contract is the rea-
son of the above problem.

Thus, in our opinion, the disso-
ciation of judicial practice consider-
ing terminated contracts from judicial
practice considering void contracts by
The Resolution of the Supreme Court
of Ukraine about features of the con-
tract termination (features of terminat-
ed contracts according to the types of
contracts) and making analysis of the
special legislation on compliance with
norms of the Civil Code in order to de-
tect the contradiction is the right solu-
tion of problem.
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GUARANTEE AS A MEANS OF PROVISION FOR
FULFILLMENT OF ECONOMIC OBLIGATIONS:
ISSUES OF LEGISLATIVE DEFINITION AND
PRACTICE OF APPLICATION

The article focuses on the re-
search of a guarantee as a means of
provision for fulfillment of economic
obligations. On the basis of the anal-
ysis of legal and doctrinal approach-
es to the understanding of the state
guarantee there has been suggested
a definition of guarantee with delim-
itation of its properties and specific
characteristics. In an economic field
guarantee is a written one-side obli-
gation of indemnitor, accepted in re-
lation to some person (beneficiary)
under a commission of other person
(principal) ensuring by the last one
the performance of obligations to a
beneficiary.

Bank guarantee and state guar-
antee should be marked out among
guarantees as means of provision for
fulfillment of economic obligations.

Close attention has been paid to the
matters arising as a result of performance
of guarantee liabilities. The economic and
legal nature of state guarantee has been
substantiated. Foreign state guarantee
experience, including that of Germany,
France, and the USA has been analyzed.

Suggestions for the improvement of
the national legislation aimed at legal
regimentation of a guarantee as a means
of provision for fulfillment of econom-
ic obligations in Ukraine have been laid
down.
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THE DYNAMICS OF THE ARBITRATION METHOD
OF RESOLVING DISPUTES IN UKRAINE:
ACHIEVEMENTS AND PROSPECTS

The arbitration method of dispute
resolution as an alternative method, 1s
gaining popularity. In theory, arbitration
courts are designed to complement the
institutions of civil rights. Arbitration
has its advantages: promptness of court
hearing, absence of unnecessary bureau-
cracy and casuistic difficulties, acces-
sibility and simplicity, which makes it
possible even for a person without legal
training to orientate in the process, free
choice of language, and the main advan-
tage is the choice of referees, whom the
parties can trust.

During the existence of an indepen-
dent Ukraine arbitration had proved it-
self positive. However, there were er-
rors and malversations in this area. The
domestic scientific community actively
discusses the place of the arbitral tri-

bunal in the national legal system, and
most importantly — the efficiency of the
institution. Finding ways to improve
legislation in the way of arbitration dis-
putes continues. Ukrainian legislation
in this area was subjected to the repeat-
ed modifications including limitations
of arbitration, process improvement etc.

Ukrainian society continues looking
for ways to improve the operation of ar-
bitration. Now the question is to popu-
larize arbitration as an alternative meth-
od of protecting individual rights. Legal
consciousness of business, including the
method of resolving disputes, is able to
show the civilized world feasibility and
safety of investment in our economy,
and the possibility of a safe and civilized
cooperation between economic subjects
on the territory of Ukraine.
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FEATURES OF THE INSURANCE
OF FREIGHT FORWARDING ACTIVITY

The scientific article is devoted to the
determination of the current level of sci-
entific research results regarding the fea-
tures of the freight forwarding activity
insurance, as well as features of the ap-
plication of freight forwarder’s liability
insurance or insurance of cargo as a direct
object of the freight forwarding activity.

According to the current civil law,
insurance during the freight forward-
ing activity can be used in the forms of
property insurance and liability insur-
ance. In this case, liability insurance can
be seen as a means of enforcement of
obligations given its accessory charac-
ter in relation to the contract of freight
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forwarding, including the possibility of
termination of the principal obligation
by providing insurance benefits and the
main purpose to protect the interests
of creditor, who can be presented by a
transport forwarder himself as well as
by a person determined as beneficiary.
Based on the analysis, the article
specifies difficulties in implementation
of the mechanism of damages which
occur in the organization of freight for-
warding activities, determines the ambi-
guity of judicial enforcement, including
the lack of specifically defined respon-
sibilities and the need to provide nego-
tiated settlement with freight forwarder.
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PROSECUTOR’S POWER TO PROTECT THE
PROPERTY RIGHTS OF THE CHILDREN

In order to ensure an integrated ap-
proach to the execution of tasks, pros-
ecutors should first concentrate their
efforts on the review of the legality of
decisions of the executive authorities
and local self-government regarding
disposal of children’s homes and prop-
erty as one of the main factors of pre-
venting crime and homelessness among
adolescents.

One of the most urgent areas of the
prosecutor’s activity to ensure compli-
ance with property and housing rights
such as categories of children-orphans
and children deprived of parental care
should include enforcement of legis-
lation: the issuance of permits to com-
mit deeds of alienation of child’s living
space by institutions for orphans and
children deprived of parental care, left
without care of parents or guardians to
foster parents for the implementation of
actions for the conservation of premises
belonging by the right of ownership or
lease agreement to orphans and children

deprived of parental care who live in
these institutions or in foster care; safe-
guarding orphans and children without
parental care who are not assigned to
their living quarters, and other measures
in cases stipulated by applicable legis-
lation.

All forms of prosecutorial activities
aimed at ensuring children’s property
rights can be supplemented with prose-
cutor’s prevention activity. Thus, during
prosecutor’s investigations in Office of
Children’s Services, executive authori-
ties and local self-government author-
ities, boarding schools during the stay
of orphans or children deprived of pa-
rental care in institutions for children,
in foster care or family-type orphanages
it is advisable for prosecutor to call au-
thorized persons’ attention to the need
for clarifications and talks with the chil-
dren aimed at raising legal awareness of
children to maintain their premises and
prevent fraudulent activities regarding
living space.
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RULES OF ORIGIN OF GOODS
AS AN ELEMENT OF THE TARIFF REGULATION
OF FOREIGN ECONOMIC ACTIVITY

Rules of origin of goods are the cri-
teria needed to determine the national
source of a product. Their importance is
derived from the fact that duties and re-
strictions in several cases depend upon
the source of import. In fact, misuse
of rules of origin may transform them
into a trade policy instrument instead of
just acting as an instrument to support a
trade policy.

When a product is wholly manufac-
tured and produced in a single country, it
is relatively easy to determine its origin.
Difficulties in determining the origin of
a product arise when it is manufactured
and assembled in different countries, or
uses materials originating in more than
one country. At least, there are four dif-
ferent methods or criteria for determin-
ing the origin of these goods:
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1. Using the concept of substantial
transformation as a rule;

2. Using an ad valorem percentage test;

3. Listing specific manufacturing or
processing operations which determine or
do not determine origin of the goods; and

4. Requiring a specified change in
tariff classification.

Whichever method is employed to
determine origin, each seeks to prevent
simple assembly and packaging opera-
tions from determining the good’s ori-
gin. The article evaluates the different
methods according to their effective-
ness in determining the origin and in
preventing circumvention, their clarity,
their certainty, their transparency and
the predictability or consistency of or-
igin determinations which the method
employs.
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THE CONCEPT OF JUDICIAL PROTECTION
OF LAND RIGHTS OF INDIVIDUALS IN UKRAINE

The article investigates the concept
of judicial protection of land rights in
the context of substantive and proce-
dural law applicable to the content of
land rights and interests of individuals
in Ukraine. Analyzes of the theoretical
and legal approaches to the definition of
“the right to the protection of land rights
of individuals” and their legal meaning
based on the clarification of the nature
of law i1s determined by the structure of
the right to defense as part of objective
and subjective rights.

The relevance of the chosen topic is
based on the fact that today one of the
fundamental and overarching charac-
teristic features that reinforce the con-
ditions of existence (creation) of legal
state is the category of “the right to pro-
tection.” Legal action of the individual
to the court as prescribed by law for the
protection of his rights and the protec-
tion of his respective remedies provided
by law are stated in the right to protec-
tion (the Constitution of Ukraine (Arti-
cle 55).

The peculiarity of the protection of
subjective civil rights and interests is a
choice of different orders of recognition
of the rights violation and legal impact
on the offender which is not limited by
methods established in the article 16 of
CC of Ukraine. The right to protection
includes substantive and legal as well
as procedural measures. This is an ad-
ditional basis for the recognition of the
right to protection as an outstanding
subjective right which belongs to citi-
zens and organizations.

The purpose of the article is an anal-
ysis of the substantive law governing the
protection of land rights of individuals in
court, justification of the provisions asso-
ciated with significant changes in the con-
tent of land rights and interests of citizens.

Analyzing legal provisions in the
context of protecting the land rights of
the individuals, author suggested that
an individual, whose subjective land
right violation is not recognized or chal-
lenged, has to make decisions regarding
his defense.
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FEATURES OF PUBLIC CIVIL
CONTRACT APPLICATION

This article deals with the nature of
public contract and its specific applica-
tion in connection with the problems of
interaction of mandatory and discretion-
ary rules in civil law and coordination
of public and private interests.

Modern civil law laid down entire-
ly new principles of legal regulation of
property and personal relations, greatly
enriching the judicial system with paper
work.

The author pays attention to a public
contract in civil law which coordinates
private and public interests against gov-
ernment interference in economic rela-
tions.

The Civil Code of Ukraine has pre-
served continuity in the development
of contract law, has improved existing
and laid down new institutions, aiming
at the development of market economy.
One of the general principles of civil
law is the principle of contractual free-
dom (Articles 6, 626 CC of Ukraine),
which is recognized as the cornerstone
of private law in foreign countries.

Contractual freedom allows creat-
ing and using new models of contracts
which are not legally regulated. Howev-
er, freedom of contract is not unlimited,
as the lack of legal mechanisms and un-
limited freedom can lead to violations
of the rights, freedoms and interests of
the civil law, cause misuse of rights.
Therefore, in order to protect the rights
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and legitimate interests of certain cate-
gories of civil law, legislator has estab-
lished public regime for some range of
contracts.

Public contract as an independent
institution is a legal phenomenon based
on the combination of mandatory and
discretionary principles of civil law.
Connection of discretionary and manda-
tory legal rules is manifested primarily
in their common aim to create condi-
tions for legal relations regulation, solu-
tion of the conflict of civil interests and
harmonious development of relations
in the field of civil law. The existence
of discretionary and mandatory rules is
interdependent and quite necessary at
present conditions of civil relations.

According to the Civil Code of
Ukraine (Article 633 of CC), public
contract is a contract in which one party
— the entrepreneur — has a duty to sell
goods or services to anyone who ap-
plies for them (retail, common carrier
transportation, communication, medi-
cal, hotel, banking services, etc.). Pub-
lic contract application 1s provided for
potential monopoly areas.

Legislator clearly sets forth rules of
a public contract application. In legal
literature scholars recognize all pub-
lic contracts under “Consumers Rights
Protection Law.”

Public contracts include a number
of so-called statutory civil contracts,
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including typical conditions (typical
contracts are generally contracts of ad-
hesion).

It should be noted that there are prob-
lems in application of public contract on

practice caused by imperfection of its
regulation and absence of appropriate
rules as for public contracts rendering
health care service, public services, and
SO on.

Semeniuk A.,
Degree Seeking Applicant,

Department of Intellectual Property Law and Corporate Law,
National University “Odessa Law Academy”

LICENSE AGREEMENT AS A FORM
OF COMPLEX INTELLECTUAL PROPERTY

According to the Constitution of
Ukraine, which guarantees every cit-
izen freedom of the literary, artistic,
scientific and technical creativity, our
independent state successively creates
its own mechanisms of creation, consol-
idation and implementation of intellec-
tual property rights, moral and material
interests, which arise from its different
types, which are the expression of com-
plex intellectual property.

Results of scientific and technical ac-
tivity and their implementation in the form
of complex intellectual property, their safe
legal protection and use will ensure sus-
tainable economic development through
continuous improvement of technical pro-
cesses which are peculiar to modern pro-
duction and provide output, competitive
both in domestic and global market.

Certain aspects of the license agree-
ment for the use of copyright items, in-
cluding complex intellectual property
and appearance of civil rights and re-
sponsibilities therecof as well as other
issues were considered in the writings

of many domestic and foreign scholars.

The license agreement must be con-
cluded in writing. In the case of non— writ-
ten form of agreement for use of a literary
work, such an agreement is declared inval-
id (Part 2 of Art. 1107 of the Civil Code of
Ukraine). Exceptions may be established
by law considering cases when such a con-
tract may be concluded verbally. Accord-
ing to Paragraph 1 of Art. 33 of the Law
of Ukraine “On Copyright and Related
Rights” verbal agreement may be negotiat-
ed for the use (publication) of work in pe-
riodicals (newspapers, magazines).

Parties to a license agreement are:
the licensor — the person who owns the
exclusive intellectual property rights
(the person who has economic rights)
and licensee — the person to whom the
contract grants permission for use of in-
tellectual property rights (license).

The content of the license agreement
includes the following terms: 1) the type
of license. In terms of the rights grant-
ed, there are exclusive, individual and
non-exclusive licenses.
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THE CONCEPT OF NOTARIAT:
THE ISSUES OF LEGAL NATURE

Institute of notariat as the object of
scientific research is a major phenome-
non, requiring a great deal of attention
in domestic legal science. This is caused
by a number of circumstances, among
which such as the need to clarify the
concept and the legal nature of the in-
stitute of notaries, its role in the mech-
anism of protection of the rights and
freedoms of man and citizen, its place
in the system of legal institutions and
branches of law, fundamental functions,
relations with government institutions
and civil society.

The analysis of approaches to the
definition of the concept ‘“notariat”
shows that forming their vision of the
i1ssue, each researcher is tries to find out
the main task of notariat, which is im-
portant to determine its essence.

Analysis of the notion of “notariat”
gives us all grounds to assert that de-
spite the different approaches in the le-
gal science and legal practice in relation
to its definition, it is possible to identify
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a number of common features charac-
terizing the notariat as a legal institution
in the mechanism of protection of the
rights and freedoms of man and citizen:
1) the institute of notariat is public and
legal, enshrined in legislation (by notari-
al actions it enshrines ownership rights,
makes the possession, use and dispos-
al of property open, gives legal nature
to civil circulation, protects rights and
legitimate interests of individual and
juridical persons in the field of prop-
erty turnover and personal relations);
2) the institute of notariat is a system of
bodies and officials carrying out notari-
al actions (a set of notaries working in
state notarial office, notaries engaged in
private practice, officials of executive
bodies and officials of consular offic-
es who are entitled by law to perform
notarial acts); 3) notariat is responsible
for providing qualified legal assistance
and protecting the rights and legitimate
interests of individual and juridical per-
sons by performing notarial actions.
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SOME ISSUES CONSIDERING THE LEGAL STATUS
OF PERSONS ACTING AS MANAGERS OF LIMITED
LIABILITY COMPANIES FOR VACANT POSITION

The purpose of this article is to clar-
ify the most basic features of the legal
status of persons who temporarily per-
form duties for vacant positions based
on the current level of development of
this group of public relations and to pro-
vide recommendations considering the
procedure of appointing persons as act-
ing for the vacant post of head of Limit-
ed Liability Company.

At the presentation of the articles the
following conclusions are made.

It is proved that acting is possible
only in relation to managing positions
of employers — entities which, accord-
ing to constituent documents or other
statutory provisions of these entities,
are assigned by their governing bodies.

It is recommended to provide in the
constituent documents of LLC a posi-
tion of deputy head of LLC who may
temporarily act as a director during his
absence at work under the terms of the
temporary patronage (including cases
of dismissal — up to the appointment of
another person as a head on a regular
basis).

It 1s confirmed that the maximum
term of existence of a person in the sta-
tus of the acting director is limited by
the period of two months — with the

term, general meeting of LLC have to
appoint a person (with his consent) as
a head of the LLC on a regular basis or
make him free of acting . In any case,
after the two-month period, if the per-
son continues to fulfill duties under the
relevant post, fixed-term employment
contract of acting as a director of LLC
transforms into permanent one.

Unlike the temporary patronage
where the duties of the head in case of
his absence belong to additional duties
performed on temporary conditions,
acting temporarily, a person dismisses
from the previous post, which is a tem-
porary transfer.

The author proposes to provide reg-
ulations for persons returning to the pre-
vious position after temporary acting to
guarantee preservation of their average
salary in the amount relevant to the post
they temporarily performed duties for
within two weeks after returning to the
previous position.

Without proper registration of LLC
director’s dismissal, it 1s recommended
to complete this procedure in court — by
the verification of legal significance of
termination of the employment contract
concluded with LLC after issuance of
an appropriate order of dismissal.
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REGARDING EMPLOYEE’S RIGHT
TO HONOUR AND DIGNITY

In this article, the author studies such
labour law categories as “employee’s
honour” and “employee’s dignity.” Em-
phasizing necessity and practicability
of studying and protecting employees’
non-property rights, the author under-
lines that this will allow: firstly, distin-
guishing between subjects of the labour
law and the civil law; secondly, studying
legal nature of personal non-property
rights of employees more thoroughly;
thirdly, developing legal mechanism for
protection of those rights.

While analyzing definitions of “em-
ployee’s honour” and “employee’s dig-
nity,” the author states that these defi-
nitions are not new for the labour law;
however, legal science still lacks inter-
pretation of those terms. These defini-
tions are very important for further study

and development, as a human being by
means of work strives not only for finan-
cial reward for results of his activity, but
for acknowledgement of those results by
society, community, and personnel.

Summarizing results of the study, the
author states that “employee’s honour”
and “employee’s labour dignity” within
the labour legislation play an important
role in formation of high-quality and
competitive human capital within the ter-
ritory of modern Ukraine. The above cat-
egories have a direct effect on a working
process and a labour market.

In summary, the author suggests as-
signing a new definition to such catego-
ries as “employee’s honour” and “‘em-
ployee’s dignity,” which fall within the
current trends of Ukrainian labour legis-
lation.
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MEASURES OF PROSECUTORIAL RESPONSE TO
THE VIOLATIONS OF LABOR RIGHTS
OF CHILDREN: ISSUE OF EFFICIENCY

The article highlights the analysis of
the prosecutor’s intervention, which can
be used in the detection of violations of
labor rights of children, in particular, fea-
tures of their implementation.

The author notes the existence of spe-
cial danger of violation of labor rights of
minors. At the beginning of working life,
heavy working conditions and violations
towards minors and their labor rights be-
come vulnerable part of society.

The author of the article examines
the effectiveness of prosecutor’s com-
plex application of their authority which
is manifested in representation of chil-
dren’s interests in court to protect their
labor rights and provide effective control
over the timely and full implementation

of court decisions regarding such cases
and in real reinstatement of violated la-
bor rights.

The author justifies the possibility of
protecting the labor rights of children in
the contemporary conditions of state pros-
ecutors. As a measure of prosecutorial re-
sponse to detected violations of labor rights
of minors, they tend to commit the cases
to court. To achieve greater efficiency, the
prosecutor practice should actively use
their authority to apply to the courts with-
out previous prosecutor’s submission.

In the article author focuses on the
effectiveness and impact of prosecutor’s
interventions of representative character

in cases of violations of labor rights of
children.
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LEGAL NATURE OF THE EMPLOYMENT
CONTRACT AS THE MAIN BASIS OF THE
INDIVIDUAL LABOR RELATIONS

The article presents a detailed analy-
sis of the legal nature of the employment
contract as the basis of individual labor
relations, its importance in the science
of the labor law. Theoretical approaches
to the definition of an employment con-
tract formed a number of conclusions
and proposals aimed at understanding
and improving the legal definition of an
employment contract in a market econ-
omy. Institute carried out an analysis of
the employment contract in the duality of
its legal nature and modern essence.

The theoretical significance of this
research is manifested in complex new

results of the research, theoretical con-
clusions and positions contributed to the
system of scientific knowledge regard-
ing the legal nature of the employment
contract in modern conditions. The paper
identifies its principle important features
which allow delimiting employment
contract from the other types of labor
contracts in current civil law.

In the conclusion, the major provi-
sions of the research are summarizes, and
recommendations and suggestions on
improvement of the draft Labor Code of
Ukraine taking into account the approach-
es of national scientists are provided.
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LEGAL REGULATION OF THE USE OF THE LAND
PLOT UNDER BUILT-IN NON-RESIDENTIAL
PREMISES WHICH ARE LOCATED
IN A MULTYSTORIED HOUSE

The article is devoted to the expla-
nation of legal content of land manage-
ment, allocation of the land plot under
built-in non-residential premises which
are located in a multistoried house by
the analysis of the landed legislation
and practice of its application, legal and
the special literature on land manage-
ment, and also to the development of
suggestions and recommendations for
the improvement of the legal adjusting
of public relations which arise in the
field of land use. As the solution of the
listed problem, K.O. Guschina suggests
to confirm Temporary provision on the
transmission procedure of land plots
(without the real local selection) under

the objects of the real estate. The sim-
ilar variants of problem solution were
also offered in works of such scien-
tists as Ustimenko V.A., Rozgon O.V.,
Lazepka 1.M. Author came to the next
conclusions. According to the absence
of the established in the legislation of
Ukraine procedure of transmission of
land plots under the objects of the real
estate in a lease (in case of failure to de-
termine their limits in kind) and regard-
ing plenary powers of local authorities
to adjust the land relations, defined by
the operating statutory instruments, it is
possible to assume that the offered reg-
ulatory instrument enables the achieve-
ment of the specified goal.

55



ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2014 Ne 9-1

Matchyk S.,
Degree Seeking Applicant,

Department of Administrative Law and Procedure,

National Academy of Internal Affairs

PLACE OF FOREST RESOURCES
IN NATURAL RESOURCE SECTOR OF UKRAINE

This scientific article determines the
place of forest resources in natural re-
source sector of Ukraine. The article also
defines the concept of “forest resources”
and its characteristics.

Definitely, the term “natural resource
potential” is a generic term in relation to
natural resources and the natural environ-
ment, which refers to some additional ef-
fect of the complexity of its development
and should be considered in the light of
the prevailing industrial development of
the productive forces and economic con-
ditions. Therefore we offer to adhere to
the division of natural resources potential
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on only two main components: natural
resources and environmental conditions.

Forest is the area with a high density
of trees which is formed in areas charac-
terized as a large scale of land in different
parts of the world where environmental
conditions are suitable for the sustain-
able growth of the trees, above the sea
level up to alpine meadows line. Forests
have a big impact on microclimate and
the climate of the planet with the excep-
tion of areas where the natural frequency
of fire outbreaks is too large, or where
the environment is induced by natural or
anthropogenic factors.
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GENERAL CHARACTERISTICS OF VICTIMS
OF CRIMES IN THE FIELD OF THE TURNOVER
OF RESIDENTIAL PROPERTY

The article provides the arguments that
the research of the individuality of victim
has crucial impact while elaborating prac-
tical means of crimes prevention in the
field of the turnover of residential prop-
erty. On the basis of criminological anal-
ysis of criminality in the field of the turn-
over of residential property, it is proved
that all victims can be conditionally di-
vided into two groups — victims of mer-
cenary crimes and victims of mercenary
and violent crimes. It is stated that victims
were not the “passive participants” of the
mechanism of crime commitment. Their
behavior influences both the sequence of
criminal act and the establishment and
formation of criminal intention. The clas-
sification of victims is made on the basis
of social status, which raises the level of
victimhood. The author emphasizes the
following categories of potential victims

of crimes: aged individuals; individuals,
who abuse alcohol; individuals, who do
not live in the object of residential proper-
ty; potential buyers and sellers of objects
of residential property; tenants of objects
of residential property. Also, the spectrum
of individuals in the “risk group” includes
individuals who have higher level of vic-
timhood. This particular group consists of
aged individuals, individuals, who abuse
alcohol, individuals, who do not live in
the place of object of residential property.
It is stated that legal entities in the field of
the turnover of residential property rarely
suffer from the criminal assaults. The arti-
cle includes the analyses of factors, which
raise the level of victimhood. The survey
of victims of crimes was made depend-
ing on the field of civil legal relations, in
which potential victims conclude agree-
ments.
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THE ROLE AND PLACE OF DIFFERENTIATION
AND INDIVIDUALIZATION IN LEGAL MECHANISM
OF COUNTERACTION TO ORGANIZED CRIME IN
PENAL COLONIES OF UKRAINE

One of the problems which requires
a solution, as well as a priority, which is
defined within the concept of public pol-
icy in the field of crime prevention until
2015 (approved by the Cabinet of Min-
isters of Ukraine of 30.11.2011 Ne 1209-
p), is the fight against recidivism. This
issue has become relevant since Ukraine
gained its independence and remains so in
today’s environment. The adoption of the
new Criminal Code (hereinafter — CC) of
Ukraine in 2001 has not changed the sit-
uation significantly. This, in particular, is
seen from the statistical data describing
the state of recidivism in Ukraine.

Moreover, practice and results of re-
searches show that one of the determi-
nants which generate this type of crime
is errors in the execution of the sentence
in the form of imprisonment and, in par-
ticular, poor state of the principle of dif-
ferentiation and individualization of pen-

alties. In view of this, the chosen theme
of this article is relevant and has both
theoretical and applied nature.

The study of scientific sources revealed
that, in one way or another, researches of
the following authors are dedicated to
the study of penal basis and fighting with
organized crime in penal colonies: O.V.
Bets, I.H. Bohatyryov, V.V. Vasylevich,
A.P. Gel, O.N. Dzhuzha, T.A. Deniso-
va, V.V. Kondratishyna, O.H. Kolb, V.A.
Merkulova, O.V. Lysodyed, L.P. Onica,
A.K. Stepananyuk, V.M. Trubnikov, LS.
Yakovets etc. An additional argument for
choosing such a topic for this research
was the fact that the issue of reflection pe-
nal principles in modern penal policy of
Ukraine as a means of fighting with or-
ganized crime as well as the issue of the
place of the principle of differentiation
and individualization of penalties was not
directly raised in science.
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CRIMINAL AND LEGAL PROTECTION
OF CULTURAL HERITAGE OF UKRAINE

The article examines the basis of
criminal legal protection of cultural her-
itage of Ukraine; analyses legislation,
which provides and guarantees the right
to protection of cultural heritage; relates
to the definitions of “cultural heritage,”
“cultural property,” “cultural asset.”

The cornerstone of the humanitarian
policy of our country is saving culture
legacy as it is an integral part of cultural
heritage of the world. Protection and mul-
tiplication of cultural heritage is provided
with a system of legal, organizational and
administrative activities. Basic princi-
ples of protection of cultural heritage are
enshrined in the Basic Law of the State
ratified by the Parliament of Ukraine in
international conventions and legislative
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acts on legal coverage of the preservation
of cultural heritage. However, the issue of
crime preventive activities in the area of
cultural heritage objects lacks coverage in
the science of criminal law and criminol-
ogy. Complex problem solution is possi-
ble with the effective implementation of
the state policy in the area of prevention
of crimes posing a threat on the cultur-
al heritage. These measures are aimed at
obviating the causes and conditions of
committing illegal acts, as well as estab-
lishing effective cooperation between law
enforcement agencies and the Ministry of
Culture of Ukraine.

The objective of this article is to out-
line the contents of the legal protection
of cultural heritage.
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FORMATION OF SURVEILLANCE AND CONTROL
OVER PUNISHMENT EXECUTIONS DURING
THE COSSACK-HETMAN STATE’S PERIOD
AND IN UKRAINIAN LANDS AS THE PART
OF AUSTRIA (AUSTRIA-HUNGARY)

The article 1s devoted to problemat-
ic issue of the formation of surveillance
and control over execution of punish-
ments at Cossack-Hetman state’s period
and at the Ukrainian lands as a part of
Austria (Austro-Hungary). Author an-
alyzes “Cossack’s law” as complex of
law rules which have been approved in
Cossack’s social relations. He also spec-
ifies that legal system of those times set
forth the Cossack’s military-administra-
tive organization, the judicial organs, the
system of delicts and punishments for
these acts. The types of punishments and
the system of their executions accord-
ing to “Cossack’s law” are analyzed in
the paper. Among the Cossack’s there
used to be officials who had powers to
control executions of punishment. These
were military osavul, dovbysh, pushkar,
who, besides other duties, had duties of
control over the fairness of judge’s ver-
dicts and surveillance over Sich’s prison,
where prisoners and arrested men had
been kept. Author concludes that at the
times of Cossack’s society there were
developed norms and traditions, which
ensured realization of judge’s verdicts
and implemented control over the right-
ness of their execution. It was indicated
that historical sources did not include
references about specific list of these of-

ficials’ duties of surveillance and control.
The only official who could control the
rightness of execution of judge’s verdicts
at Zaporizka Sich was koshovyy ataman.

Author points out “Instruction of Kyiv
Magistrate to the Magistrate’s Mayor” by
1757, which is one of the first known reg-
ulations of instructional character which
has Ukrainian origin and includes penal
norms and issues considering mayor’s
duties which included: surveillance over
guards’ implementation of their duties,
visit of prisons, inspections of prison fa-
cilities and prison cells, control over the
prohibition to put in prison and disprison
without magistrate’s permission, the re-
ports to magistrate every week.

It was concluded that analyze of
available and historical sources and con-
ducted researches in law science give
grounds to assert that a prosecutors did
not implement surveillance of judge’s
verdicts and prisons.

The author also elaborated the basic
provisions of the Austro-Hungarian leg-
islation about executions of punishment
and control over their implementation. It
is concluded that on the Ukrainian lands
as part of Austria and later Austro-Hun-
garia control and surveillance activities
were implemented through judicial re-
view and prosecutorial supervision.
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ACTUAL PROBLEMS OF CRIMINAL
AND LEGAL AGE DIFFERENTIATION

The purposes of the article are to de-
pict the provisions of Ukrainian Crimi-
nal Code and to present the ideas for age
differentiation.

As a result, the violations of the
principle of systematic approach in the
formation of the norms of Ukrainian
Criminal Code have been proved. Also
the necessity of the Criminal Code har-
monization for the system of juvenile
justice in Ukraine is confirmed.

The suggestions concerning leg-
islation improvement in a context of
the concept of criminal law influence
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are presented. The main directions for
Ukrainian Criminal Code perspective
improvements in the context of juvenile
justice system development are defined.

The development of theoretical and
practical application of the concept of
age differentiation in order to suggest
actual changes for Ukrainian Criminal
Code seems to be rather perspective, es-
pecially considering the Ukrainian juve-
nile justice system development.

The areas of the results’ applica-
tion: juvenile justice, criminal law of
Ukraine.
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PERSPECTIVES OF COUNTERTERRORISM
STRATEGIES’ IMPROVEMENT

Scholars of various disciplines de-
voted a number of works to practical and
theoretical studies of the issue of coun-
terterrorism. Most studies are devoted to
criminological aspects of terrorism as a
crime: classification and topology of ter-
rorism, the methodological framework
and organizational technologies combat-
ing domestic and international terrorism
were sufficiently developed. Conceptual
and methodological framework of general
policies of national security in the context
of fighting with crisis which provokes ter-
rorism, as well as theoretical foundations
of the functioning of state (national) sys-
tem of counterterrorism, and state control
in the field remain poorly developed.

The main objective of this paper is to
outline the main approaches to a strategy
of neutralizing the crisis and combating
terrorism on the basis of social and infor-
mation technology.

Modern terrorism requires new con-
ceptual approaches, as the existing algo-

rithm of countering terrorism showed its
inability to ensure social peace, because
there is an evidence of lingering anti-ter-
rorist campaign, the results of which can
hardly be called positive. The only ac-
ceptable weapon against the crisis of so-
cial character may be the optimized tech-
nology of social control, capable, given
the interests of all the subsystems of the
social system, to develop optimized strat-
egies to counteract social conflicts. The
key to the effectiveness of counterterror-
1sm strategies 1s their thorough and time-
ly positioning and operations.

Reformation of legal relations as
an objective necessity today requires
a combination of legal, social, and
informational methods and requires
further research, especially in the di-
rection of improving the efficiency of
counterterrorism through the shift of
focus away from the punishing mea-
sures in favor of forecasting and so-
cial prevention.
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LEGALIZATION OF FUNDS OBTAINED
BY CRIMINAL MEANS

The author addresses the peculiarities
of the procedures of legalization of funds
obtained by criminal means. Attention is
drawn to the specifics of the legalization
of “dirty money” according to the expe-
rience of the Slovak Republic.

The paper determines activities relat-
ed to the elimination of the legalization
of criminal assets developed in all dem-
ocratic countries, including the Slovak
Republic. Thus, the basic requirement
for this activity is the effective legisla-
tion to create real conditions to avoid
committing the crime of money laun-
dering. Legislative instruments to pun-
ish criminals who commit the crime of
money laundering have been adopted in
many countries in eighty years — in Italy
(1982), England and Wales (1986), Scot-
land (1987), France (1987), Spain (1988)
and Canada (1989), in the Czech Repub-
lic later in 1996. Stakeholders involved in
the creation of special legislation aimed
at preventing money laundering in the
Slovak Republic appeared after the es-
tablishment of the Slovak Republic, and
these efforts led to the adoption of the
first law aimed at combating money laun-
dering in 1994. The aim of the work is to
counteract legalization of funds obtained
by criminal means which stipulate from
the economic power of organized crime

and terrorists. In the Slovak Republic,
the issue of money laundering is legally
addressed in special law 297/2008 on the
prevention of money laundering activi-
ties and the financing of terrorism and on
amendments to certain laws, which came
into force on 1 September 2008, Crim-
inal Code, Criminal Procedure Code,
Law Ne. 221/1994 on recording origin
of funds obtained from privatization and
other legal provisions concerning, in par-
ticular, the financial sector, the Law Ne.
249/1994 on fight against money laun-
dering, including the most serious forms
of organized crime and changes of some
other laws.

The author points out that the Slo-
vak Republic was one of the first coun-
tries that introduced a standard, accepted
and introduced legislative instruments
to combat organized crime and money
laundering activities in practice. Perhaps,
lack of experience of its founders causes
low efficiency of the law. The purpose
of the adoption of this law is to create a
set of specific remedies to prevent, detect
and punish businesses and individuals
aimed at laundering, including forms of
organized crime. Under this law, illegal-
ized income is considered to be criminal
asset or fund obtained as a result of crim-
inal offence or fraud.
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THE PROBLEM ASPECTS OF THE ANALYSIS
OF SUBJECT OF CRIMES WHICH CONSIST IN
EVASION FROM SERVING PUNISHMENTS NOT
CONNECTED WITH THE ISOLATION OF A PERSON

This scientific article aims to research
the problems of understanding the subject
of crimes which consist in evasion from
serving punishments not connected with
the isolation of a person. The solution of
this issue has a key value at the analysis
of components of crimes; in fact, exactly
the subject of crime embraces features,
which contain plenty of information of-
ten needed for description of both objec-
tive and subjective side of crime and also
its object.

In this article the analysis of the well-
known determination of concept “the
special subject of crime” is made and an
idea about general features of such con-
cept is formed. The author has done the
detailed analysis of features determining
the subject of crimes, which consist in
evasion from serving punishments not
connected with the isolation of person. It
was concluded that under a “convict per-
son,” that comes forward as a subject of
the crimes envisaged by the Article 389
and by parts 1, 2 of the Article 390 of

Criminal Code of Ukraine, we must un-
derstand a person who evade punishment
based on a sentence of court or on order
of its replacement.

Besides, the author has made a con-
clusion that:

1) crimes, which envisage criminal
responsibility for evasion from serving
punishments not connected with the iso-
lation of a person, can be accomplished
by both general (part 2 of the Article
388 of Criminal Code of Ukraine) and
special (the Article 389 and by part 1, 2
of the Article 390 of Criminal Code of
Ukraine) subject;

2) subjects of crimes which consist
in evasion from serving punishments
not connected with the isolation of a
person are characterized by specific
properties and features depending on
different types of punishments: “fine,”
“deprivation of right to fill certain po-
sitions or to carry on certain activity,”
“public works,” “corrective labor,
striction of liberty.”
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LEGAL FRAMEWORKS OF PROSECUTOR’S
SUPERVISION OF COMPLIANCE WITH LAWS IN
RELATION TO PROVIDING RIGHTS FOR VICTIMS

Today the Public Prosecutor’s Of-
fice of Ukraine, carrying out supervi-
sion of compliance with laws in rela-
tion to providing rights for victims,
should actively promote realization of
public policy in the field of providing
rights and freedoms, without regard to
difficult present terms. Surely, such an
activity needs accurately defined legal
frameworks of its realization, that is
why this issue is actual enough, as the
efficiency of observance and applica-
tion of laws to a certain extent depends
on the state of their development and
research in the indicated field of pub-
lic relations.

Thus, a legal framework of pros-
ecutor’s supervision of compliance

with laws in relation to providing
rights for victims is a system of statu-
tory instruments which regulate pow-
ers of the Public Prosecutor’s Office
of Ukraine considering supervision of
compliance with laws in relation to
providing rights for victims. The el-
ements of such a system, in particu-
lar, are: The Constitution of Ukraine,
international agreements of Ukraine,
consent on obligatoriness of which is
given by Verkhovna Rada of Ukraine,
Law of Ukraine “On the Public Pros-
ecutor’s Office” of public prosecutor,
other Laws, Criminal Code of Ukraine,
Criminal Procedure Code of Ukraine,
Civil Code of Ukraine, departmental
and other statutory instruments.
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GENERAL PROVISIONS ON INTERFERENCE
IN PRIVATE COMMUNICATION
IN ACCORDANCE WITH CPC OF UKRAINE

On the basis of legislative frame-
work and modern sources analysis the
article analyzes the content of the cat-
egory of “interference in private com-
munication” in the context of applica-
tion of norms according to the article
258 of Criminal Procedure Code (CPC)
of Ukraine. Direct introduction of such
terms as “privacy”, “private commu-
nication” in the legal circulation of
Ukraine’s legislation is associated with
coming into effect of the valid CPC of
Ukraine which fixed the correspond-
ing definition. The Criminal Procedure
Law clearly determines the list of co-
vert investigative (detective) actions
which are interference in private com-
munication. In accordance with the
provisions of the article 258 of CPC of
Ukraine, this category comprises ac-
tions aimed at audio, video monitoring
of an individual, collecting information
from telecommunication networks,
electronic information systems, arrest,
examination and seizure of correspon-

dence. Listed above actions of pre-tri-
al investigation subjects (agencies) are
carried out only in accordance with the
decision of an investigating judge, in
the order, set by legislation. Provid-
ing an individual with the right for
privacy according to CPC of Ukraine
is achieved also by the normative fix-
ing of the special order of inspecting
publicly inaccessible places, home or
any other possession of a person (ar-
ticle 267 of CPC of Ukraine). On the
basis of the research of Ukraine’s and
foreign states’ legislation it has been
defined that the Ukrainian legislators
set rather high guarantees of protecting
the individual’s rights from groundless
interference in private communication.
It is also defined that the Ukrainian
legislation in comparison with that of
the USA sets much stricter legal order
regulating organization and realization
of the public phone talks control, au-
dio monitoring of an individual, audio
monitoring of a place. A conclusion
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is made that at the level of separate
law-interpreting acts it is necessary to
explain the meaning of such concepts

29 €6

as “privacy,” “collecting information
from transport telecommunications
networks.”

Kamensky D.,
Candidate of Law Science,

Head of the Department of General Legal Courses,
Berdyansk Insitute of State and Municipal Management

at Classic Private University

COMPARATIVE CRIMINAL LAW RESEARCHES:
BACKGROUNDS AND GOALS

The article 1s dedicated to the re-
search of actual issues of compara-
tive criminal law studies in Ukraine.
In particular, positions of well-known
scientists on the issues of theoretical
and practical significance of compar-
ative law are highlighted, views of
foreign researchers are revealed. Au-
thor’s understanding of comparative
law and its objectives is defined.

Among the main ways of modern
comparative research the following
are named: 1) study of general theo-
retical and methodological issues of
comparative law as a separate legal
science and academic course; 2) re-
search of legal system in general, as
well as their distinctive elements; 3)
comparative and legal studies con-
ducted toward separate legal sciences.

On the basis of understanding the
meaning and main features of compar-

1son as a method of scientific research
the author reveals the peculiarities
of comparative criminal law studies.
Brief overview of fundamental works
of national criminalists in which author
actively uses method of comparison is
proposed. Possibilities of convergence
of legal systems of modernity, includ-
ing use of comparative legal studies,
are designated. Other useful features
of comparative analysis employment
in the field of criminal law are demon-
strated: for the legislator, the judiciary,
legal science and education. Based on
the study of actual issues of compara-
tive criminal law studies author’s po-
sition on the desirability of further ex-
panding scientific horizons with their
results, the practical importance of un-
derstanding current processes and ten-
dencies of fighting crime in other states
are elaborated.
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VICTIM AS A SUBJECT
OF PRIVATE PROSECUTION

The new Criminal Procedure Code
of Ukraine has significantly expanded
the list of crimes on the commission
of the criminal proceedings which
takes the form of private prosecution.
This narrows the public regulation and
reduces state intervention in the field
of individual rights of citizens, which
is promising for the development of
the competitive nature of the criminal
process.

Purpose of the article is to deter-
mine the content of the new Code of
Ukraine regarding criminal proceed-
ings in the form of private prosecu-
tion, determine the procedural status
of victim.

The aim of the paper is to deter-
mine the characteristics of the vic-
tim’s status as a subject of prosecution
in criminal proceedings in the form of
private prosecution.
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The issue of the balance between
public and private prosecution is im-
portant.

The state is obliged to encourage
active people to protect their rights and
interests. The government should be the
guarantor of the rights and legitimate in-
terests and deter encroachment on them.

Protecting the rights of helpless
victims 1s important. The legislator
should establish the right of the prose-
cutor to start criminal proceedings on
their own in order to resolve the is-
sue of the criminal proceedings in the
form of private prosecution without
the victim’s statements.

The legislator should establish the
right of the prosecutor to start crim-
inal proceedings of private prosecu-
tion on their own without the victim’s
statements to protect persons who are
helpless.
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SOME PROBLEMS OF COURT DISCLAIMER
TO APPROVE THE SETTLEMENT AGREEMENT
IN CRIMINAL PROCEDURE

In modern Ukraine, which has po-
sitioned itself as a legal and democrat-
ic state, protection of the rights and
freedoms in criminal procedure takes
priority, because a person’s life and
health, integrity, freedom and security
are recognized as the highest values.
New democratic achievements, trends,
ideas of protection and restoration pri-
ority as well as protection of individu-
al rights and legitimate interests in the
criminal proceedings form the concept
of the CPC of Ukraine 2012.

In 2013, the investigating authori-
ties tried more than 1,5 million of crim-
inal proceedings. The court received
more 123,4 thousand indictments.

In recent years, interest in pro-
cedure of agreements conclusion in
criminal proceedings significantly in-
creased. These transformations in the
field of criminal procedure bare cer-

tainly humanistic character, enhance
strengthening and restoration of the
rule of law and of the rights and free-
doms of individuals.

The aim of the paper is to analyze
critically the criminal procedural leg-
islation and court decisions relating to
court disclaimer to approve the settle-
ment agreement in criminal procedure.

Thus, there is an urgent need to im-
prove item 8 of the article 474 of CPC
of Ukraine, in particular, it is neces-
sary to determine the reason for the
possibility of re-agreement, because
the settlement between the suspect
(accused) and the victim is an instru-
ment for legitimate settling of crim-
inal conflict with the purpose of en-
hancing and improving the quality of
judgments which satisfy not only the
public interest but also the interests of
the victim and the suspect (accused).
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CONCEPT OF A YOUNG OFFENDER

Based on analysis of the concept
of a juvenile offender according to
the current legislation of Ukraine and
views of scholars on the concepts of
“offense,” “offender,” “juvenile,”
“young,” “kid,” and others, it was
concluded that a young offender in
criminology is a child aged 11 to 18
who committed socially dangerous
act mentioned in criminal law, char-
acterized by incomplete formation of
the physical, psychological character-
istics and social status. The concept
of “young offender” covers the term
“juvenile offender” (until the child of-
fender is 14 years old).

The concept of “young offender”
and “young suspects” are not the same
as the last may be a person under the
age of 16 (in certain cases of 14) and
18, who in the manner provided in
Articles 276-279 of CPC of Ukraine

is reported on suspicion or a person
detained on suspicion of having com-
mitted a criminal offense and is char-
acterized by incomplete formation of
physical development, psychological
characteristics and social status.

A child from the age of 11 until the
age of criminal responsibility, who
committed socially dangerous act that
falls under the signs of offense under
the law of Ukraine on criminal liabili-
ty does not acquire the procedural sta-
tus of the suspect (accused) because he
1s not a subject of a criminal offense.
However, children from 11 years be-
fore the age of criminal responsibility
are included in the term “juvenile of-
fender” as socially dangerous; actions
of such a child may lead to criminal
proceedings in the form of application
of compulsory educational measures
(Article 498 of CPC of Ukraine).
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CONCEPTUALIZATION OF LEVELS
OF PROFESSIONAL READINESS

The relevance of research is deter-
mined by the peculiarities of readiness
of the employees in socionomy field
to perform their work responsibilities
in a professional manner, which means
that the person must not only be com-
petent in his field, but also ready to
work.

The novelty of the research is re-
lated to the fact that it is the first ever
anthology of scientific research on
works of different-level readiness for
professional activity, and as a result, it
identifies five levels of readiness.

The author, having carried out an
analysis of the literature on the levels
of professional readiness, focuses on
these:

— basic — basic readiness which is
caused by the presence of a theoretical
framework with practical skills (the
period of study at university);

— sufficient — the level of readiness
which a person acquires in the course
of professional duties fulfillment, im-
proving his skills by getting his own
experience and self-improvement
(first — fifth years of work);

— high — readiness, characterized
by effective professional activity with
minimum labor costs and high produc-
tivity, it is achieved by regular train-
ing and self-education (fifth — tenth
year of work);

— very high — the highest level of
readiness, which is manifested in the
professionalism during fulfillment of
duties; a person can be considered a
master of his job (about ten years or
more);

— “mastery” — the maximum level of
readiness of the person, which is asso-
ciated with a willingness to help others
and be adviser in professional issues.
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CURRENT ISSUES OF THE CONTINUATION
AND TERMINATION OF SURVEILLANCE
AND NOTIFICATION OF PERSONS IN RELATION
TO WHOM SURVEILLANCE OF A PERSON,
THING OR PLACE WAS CARRIED DURING
THE CRIMINAL PROCEEDING

Activity of the organs of internal
affairs during the implementation of
the tasks of crimes detection is based
on constitutional principles of compli-
ance with law, protection of the rights
and freedoms of a person, the right to
respect freedom and inviolability of a
person and a habitation. The modern
stage of development of the law-en-
forcement practice in Ukraine is char-
acterized by appearance of the legal
system of the unacknowledged inves-
tigative (detective) actions. The effec-
tiveness of the conducted unacknowl-
edged investigative (detective) actions
on the stage of pre-trial investigation
of grave and especially grave crimes,
crimes of past years in relation to the
receiving of possible evidences and
use of them in a court revealed the row
of problems which follow violation of
norms of the criminal code of practice
of Ukraine and orders of MIA, not
giving the possibility to use the ma-
terials of the unacknowledged investi-
gative (detective) actions as a possible
evidence. Among problems which can
negatively influence the use of the re-
ceived results of the unacknowledged
investigative (detective) actions, there

is improper legal enshrinement of the
position about the continuation and
termination of surveillance and noti-
fication of the person, in relation to
whom surveillance of a person, thing
or place was carried during pre-trial
investigation. The development of the
scientific recommendations, the use
of which would be instrumental while
solving the row of the theoretical and
practical issues aimed at the filling of
omissions and contradictions in the
theories of the criminal processing, as
well as the improvements of the legal
groundwork considering the results
of investigative (detective) actions
during the criminal legal proceeding,
1s given in the article. The problem-
atic issues arising while drafting ju-
dicial documents are considered. In
the article, general requirements of
judicial legislation are namely violat-
ed in relation to drawing up a report
of judicial action conducted, untimely
report of persons whose rights were
offended, unsingle cases of errors in
the data of the participants in relation
to the carrying of investigative (detec-
tive) actions. In connection with these
problems the recommended annexes
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to complete statutory instruments of
Ukraine will considerably improve the
activity of organs of pre-trial investi-
gation, prevent violations of the norms
of Criminal Code of Ukraine and pro-
vide functioning of the real mecha-
nism of the guaranteeing human rights

by the state, and also increase respon-
sibility of the subjects, authorized to
make decision in relation to a necessi-
ty of the conduction of the investiga-
tive (detective) actions, provide their
legality and application during inves-
tigation of criminal actions.

Serdiuk P.,

Doctor of Law Sciences, Associate Professor,
Professor at the Department of Criminology and Penitentiary Law,
National Academy of Prosecution of Ukraine

TRUST TO CRIMINAL STATISTICS:
NECESSITY OR FICTION?

The article 1s devoted to quite
painful problem of statistics in crim-
inological research. The article notes
that the distrust to official statistics is
not absurd, because the ability of the
society to record all crimes is limit-
ed by objective and subjective factors.
However, the use of cumulative mea-
sures, which have now become ubig-
uitous in the world, factually leads
to the dominant sociological ways of
measuring the criminality. The results
of verification while using these meth-
ods demonstrates that criminal victim-
ization data are extremely overpriced
and can not be true in the present state
of civilization.

The article notes that in most cases
we can use the statistics as a kind of ex-
traction from the real picture of crime,
which is still unattainable, except, of
course, those systems where exces-
sive recording of reported crimes as

of really existing offences is a norm.
The principle of extraction when sig-
nificant errors of registering serve as
rotten apple in a barrel remains indis-
pensable to make correlation and ap-
ply statistical and mathematical tech-
niques for errors smoothing.

My experience of researches shows
that in many cases the indicators of all
recorded crimes in investigated coun-
tries are quite suitable for the estab-
lishment of correlations. Unfortunate-
ly, this is not always possible to apply
to the particular kinds of crime. Con-
siderable controversies and inconsis-
tencies can be noted there.

The article notes that in many
states takes place the process of crim-
inalization of the behavior which has
broken the threshold of saturation. In
Ukraine, for example, it is particular-
ly tax evasion and in Florida (USA)
it 1s sexual relations outside of mar-
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riage. The article suggests that if the
official statistics do not rank these
crimes with first place, though they
are the most prevalent among others,
than registration does not perform its
functions there. However, in this case
the situation is different. When some
practice becomes common in society,
the criminalization, strange though it
might sound, no longer reflects the
possible deviant behavior.

The article provides evidence as to
why the results of victimization sur-
veys are to be trusted even less than
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the official statistics. I emphasize that
in our hands lies the ability to use pro-
portionate approach in comparison of
the number of crimes by regions. It
equips us with the new opportunities
to identify “dark figures” of crime,
without neglecting the natural influ-
ence of the number of population on
social phenomena, without going into
the use of artificial analytical units for
comparison. However, all this would
have been impossible if we had not
got extractions as official statistics in
the hands.
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PRINCIPLES OF PARTICIPATION
OF THE PROSECUTOR IN CRIMINAL
PROCEEDINGS ON THE BASIS OF AGREEMENTS

In the article actual problems of
principles of participation of the pros-
ecutor in criminal proceedings on the
basis of agreements are considered.
The purpose of the article is carrying
out the theoretical and practical analy-
sis of principles of the prosecutor’s ac-
tivity in criminal proceedings in com-
pliance with the basis of agreements,
identification of the problems arising
in this field, and providing suggestion
in this regard.

Characterizing principles of partic-
ipation of the prosecutor in criminal
proceedings on the basis of agreements,
two main groups of principles are dis-
tinguished: general principles of crimi-
nal proceedings, and special principles
inherent only to criminal proceedings
on the basis of agreements.

Problems of compliance of crimi-
nal proceedings on the basis of agree-
ments with principles of the rule of
law and legality, as well as a presump-
tion of innocence and a ban to make a
person answerable for the same crime
twice are investigated. The conclusion
is drawn that the greatest measure of
prosecutor’s participation in criminal
proceedings on the basis of agree-

ments is defined by the principle of
competitiveness providing indepen-
dent upholding by the party of charge
and the party of protection of their le-
gal positions, rights, freedoms and le-
gitimate interests in the ways provid-
ed by the law.

On the basis of research of inter-
national legal acts the conclusion is
drawn that activity of the prosecutor
in criminal proceedings on the basis
of agreements should correspond to
the special principles and important
international standards. The follow-
ing concerns them: (1) mediation in
criminal cases should be carried out
only with a voluntary consent of the
parties having the right to withdraw
the consent at any stage of a media-
tion; (2) negotiations during carrying
out a mediation are confidential and
statements of the parties cannot be
further used without their consent; (3)
intermediary services in criminal cas-
es should be public; (4) mediation on
criminal cases is possible at any stage
of criminal proceedings; (5) media-
tion services should own sufficient in-
dependence within system of criminal
justice.
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CLEAR INADMISSIBILITY OF EVIDENCE
AS A CRITERION FOR EXECUTION OF CERTAIN
JUDICIAL PROCEDURE FOR THE RECOGNITION
OF EVIDENCE TO BE INADMISSIBLE IN
CRIMINAL PROCEEDING

It is well known that evidences
and proofs are central concepts of the
system of criminal procedure. Quali-
ty standards of the evidential law are
among the key indicators determining
the level of development of the crimi-
nal procedural law of the state.

According to evidences assembled
during the pre-trial investigation, hav-
ing assessed them with relation to their
admissibility, reliability and sufficien-
cy, the court determines the major is-
sues of criminal proceedings: whether
there has been committed a crime and
whether the person has committed the
crime.

Among the legal innovations of the
Criminal Procedure Code of Ukraine
we must pay close attention to the
institution of the admissibility of ev-
idence and namely to the rules that
recognize whether the evidence is ad-
missible or not.

The result of development of this
institution was the emergence of new
scientific terms such as “clear inad-

missibility of evidence.” In accor-
dance with Part 2, Art. 89 of the Crim-
inal Procedure Code: where evidence
has been found clearly inadmissible
during the trial, the court shall declare
such evidence inadmissible, which
shall entail impossibility of its exam-
ination or termination of its examina-
tion if such was commenced.

The ambiguity of definition of “the
clearly inadmissible evidence” caus-
es difficult trial situations when the
judge cannot determine the evidence
as “clearly inadmissible.” Therefore
the judge must decide on its exclusion
out of the evidence base with further
issuance of the decree of the admissi-
bility of evidence in a separate proce-
dure in consultation room during the
adjudication.

Thus, there is an urgent problem of
scientific justification of such defini-
tion as “clearly inadmissible evidence”
in the Criminal Procedure Code. This
article attempts to define the criteria for
this definition in criminal proceedings.
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EFFECTS OF ARMED CONFLICTS
ON INERNATIONAL TREATIES

The aim of the article is to investigate
the impact of armed conflict on treaties
in the modern international relations.

The main international legal instru-
ment in the sphere of international trea-
ties is the Vienna Convention on the
Law of Treaties of 1969. Considering
the diversity of practice of the interna-
tional treaties application during armed
conflicts and the inability to take into ac-
count the peculiarities of each individual
case, the Convention does not regulate
the questions which may arise between
states after the armed conflict begins.
However, some general provisions of
the Convention can still be applied while
dealing with the effect of armed conflicts
on international treaties (art. 60-62).

At its 52nd session, in 2000, the
Commission, on the basis of the recom-
mendation of a Working Group identified
the topic “Effects of armed conflicts on
treaties” for inclusion in its long-term
programme of work. At the 63rd session
in 2011 a set of 18 draft articles and an
annex (containing a list of treaties the
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subject matter of which involves an im-
plication that they continue in operation,
in whole or in part, during armed con-
flict) was adopted on second reading. In
accordance with article 23 of its Statute,
the Commission recommended to the
General Assembly to take note of the
draft articles in a resolution and to annex
them to the resolution, and to consider, at
a later stage, the elaboration of a conven-
tion on the basis of the draft articles.
The Draft articles “Effect of armed
conflicts on treaties,” approved by ILC in
2011, contain only general principles of
international treaties acting during armed
conflict. The Draft articles are based on
practices and needs of modern interna-
tional relations. The beginning of armed
conflict does not automatically terminate
nor suspends treaty. All depends on the
will of states. Every single situation has its
own characteristics and should be consid-
ered according to the situation. However,
Draft articles confirmed the list of treaties
that do not terminate or suspend its action
with the beginning of the armed conflict.




ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2014 Ne 9-1

Kachuriner V.,
Degree Seeking Applicant,

Department of European Union Law and Comparative Law,
National University “Odessa Law Academy”

REGULATORY INSTRUMENTS OF
ENVIRONMENTAL ISSUES IN THE FIELD OF
PRODUCTION IN EUROPEAN UNION LAW

With the development of society more
and more goods are produced and con-
sumed. Environmental principles formed
in international and national law and on
regional level use a set of extremely dis-
parate legal instruments which attempt
to systematically stimulate each phase of
production in order to reduce the nega-
tive impact on the environment.

Horizontal legislation applies a set
of disparate instruments: strategic and
planning, voluntary, information and
the market instruments.

In EU law there is a variety of pol-
icy instruments, which shall be clearly
specified in the Treaty establishing the
European Economic Community, and
planning instruments.

Voluntary regulatory instruments of
environmental issues in the sphere of

production in the EU law include envi-
ronmental management and audit, the
Directive on Integrated Prevention and
Pollution Control, environmental agree-
ments.

Among the environmental policy
instruments of a voluntary nature, such
as voluntary agreements should be also
mentioned.

Regarding information and market
instruments, it is necessary to pay at-
tention to environmental marking, ac-
cess to information and environmental
fees.

The use of all these instruments can
effectively ensure the protection of the
environment in the field of production
and is important for our country in the
light of further integration of Ukraine
into the European Union.
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THE ISSUES OF REFORMING THE NATIONAL
LEGISLATION ON SCIENCE IN THE LIGHT
OF THE EUROPEAN INTEGRATION
PROCESSES IN UKRAINE

Science reveals and implements the
intellectual potential of the nation. More-
over, it is the basis for economic develop-
ment and industrial growth of any state,
determining its place in the international
division of labour and in the geopolitical
dimension. It plays the leading role for
innovation activity in the country. Since
the independence of Ukraine, different
measures of state regulation and support
were tested and applied to the field of
science. All the scientists note the rel-
atively poor quality of public services
considering science and the inability to
find effective ways to overcome specific
problems of organizational, financial and
legal nature.

An effective legal measure of com-
bining not only science and industry, but

also Ukrainian and European research
areas could be the creation of small joint
innovative enterprises. Their activities
will be aimed at realization of intellec-
tual property objects, which are created
during the research of the Ukrainian re-
search entities on the territory of coun-
tries-participants of EU. Form of partic-
ipation in such enterprises of Ukrainian
research institutions should be transfer
of intellectual property rights, and of
the second party — financial contribu-
tions. This type of investment in the
implementation of scientific and inno-
vative projects could be a good way of
financing scientific research along with
the grant system. Thus, it requires direct
legislative consolidation of its mecha-
nism.
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