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Summary. The individual constitutional complaint
is an effective means of protecting constitutional rights
and freedoms. The individual constitutional complaint, as
a constitutional procedural tool, provides a legal opportunity
that propels the defense of the rights and freedoms
of everyone. Therefore, countries should strive to implement
a full normative individual constitutional complaint
in the practice of constitutional courts. In July 2023,
the Constitutional Court’s authority to review individual
complaints was somewhat narrowed. However, it should be
noted that the Venice Commission has always advocated for
a full individual constitutional complaint, considering that
it would alleviate the workload on European institutions
and especially the ECtHR. The broad scope of individual
constitutional complaints allowed the Constitutional Court
to become an effective tool in safeguarding human rights
and freedoms. These decisions covered civil, family, tax,
labor, and other legal relationships. At the same time,
a relatively small number of the complaints considered
can be explained by the subsidiary nature of constitutional
proceedings. The body of constitutional control in Azerbaijan
selectively addresses complaints and only takes into
consideration those that are generally important for judicial
practice and the law as a whole. In July 2023, the powers
of the Constitutional Court regarding the examination
of individual complaints were modified. The new changes
in the Law on the Constitutional Court provide for
an evaluation of Supreme Court decisions only in terms
of the constitutionality of the applied legal norm. Thus,
one of the most important functions of the constitutional
control body in terms of reviewing individual constitutional
complaint, namely the assessment of the constitutionality
and constitutional meaning of the applied legal norm,
is strengthened. The requirements set out for individual
constitutional complaint essentially indicate a formal-legal
examination of the dispute. The complainant’s justification
of the violation of constitutional rights by a judicial act
obliges the constitutional control body to assess the criteria
for applying the normative act in line with the Constitution.
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The introduction. The topic of this article is dedicated to the
current issues of the individual constitutional complaint. This matter
gained relevance towards the end of the 90s when constitutional
courts were established in post-Soviet countries, and currently,
there is a renewed wave of relevance on the topic as countries like
Ukraine, Kyrgyzstan, Kazakhstan, and others have started actively
utilizing this type of complaint.

Modern Constitutions and constitutional law, as a model of
justice in society, reflect the steadily and balanced developing
relationships between the individual, society, and the state.
Undoubtedly, personal freedom of the individual prevails in
these relationships, which is the very essence of the Constitution.
Therefore, the responsibility for upholding the Constitution rests
with the state or the highest state officials. As when we talk about
human rights, the state is inevitably one of the parties involved.

Here one can draw a lot of parallels between the individual
constitutional complaint and the complaint to the European court
of human rights.

It might seem, that individual constitutional complaint and
complaint to the European court of human rights (ECtHR) are two
distinct legal mechanisms that allow individuals to seek redress
for violations of their rights, but they operate within different
legal frameworks and have some key differences. Here are some
distinctions between the two: legal jurisdiction, scope of application,
admissibility and exhaustion of remedies, enforcement of decisions.
In summary, both the individual constitutional complaint and
complaint to the European court of human rights provide avenues
for individuals to seek redress for rights violations, but they operate
at different levels (national vs. supranational) and under different
legal frameworks (national constitution vs. ECHR). The choice of
which mechanism to use depends on the nature of the violation and
the applicable legal framework.

Individual constitutional complaint and complaint to the
European court of human rights are quite similar in their legal
procedures for protecting human rights. The goal of these procedures
is the same — to protect fundamental human rights. In broad terms,
the requirements for these complaints are similar (the deadline for
submission after exhausting domestic remedies, the structure of the
complaint, etc.). Both of these highest judicial bodies also share
a subsidiary nature.

The literature reviews. There have been numerous
developments in this field, encompassing both classical works and
those addressing modern issues, written by Western authors as
well as Ukrainian scholars. In this article, I draw upon the ideas
of Professor Orzikh as the theoretical foundation, along with
publications by his Ph.D. students, as well as the publications of
European practitioners and scientists, that deal with human rights
protection (see [1-8]).

The aim of the article is to describe the current developments
of the individual constitutional complaint based on the practice in
the Republic of Azerbaijan.

The main text. In the theory of constitutional law, objects of
constitutional responsibility are sometimes classified quite broadly.
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Individuals who may be subject to constitutional responsibility
can include individuals who could lose a certain legal status in
the process of being held constitutionally responsible (heads of
state, members of parliament, etc.), or individuals deprived of
refugee status. However, it’s important to note that the process of
implementing constitutional responsibility has a positive character
towards the individual, similar to administrative justice. As a result,
in the constitutional process, individuals must have broad access to
constitutional control bodies.

Thus, constitutional courts, which generally serve a positive
function in safeguarding individual legal freedoms, must have
jurisdiction to influence both the establishment of legal justice
and legal practice. In this context, all branches of power should be
subject to constitutional control.

Normative individual constitutional complaint is an effective
means for individuals to influence the constitutional order.
Therefore, in the absence of the individual constitutional complaint,
neither the body of constitutional control can effectively fulfill
its function of safeguarding constitutional norms and values, and
naturally, constitutional responsibility is rarely initiated.

Here, we specifically mean the broad form of individual
constitutional complaint, including normative and judicial control.
Global models distinguish forms such as actio popularis, quasi
actio popularis (when proving one’s legal interest), individual
application, constitutional petition, and normative individual
constitutional complaint.

Practically all mentioned models of individual constitutional
complainthave an abstract character, except for the last one. Although
even Kelsen was against the abstract form of individual constitutional
complaint. However, normative individual constitutional complaint
is linked to a specific case of the complainant and is the most
common form of individual constitutional complaint. In turn,
normative individual constitutional complaint exists in either
complete (Germany, Belgium, Spain, Czech Republic, etc.) or
partial (Poland, Latvia, etc.) forms. It’s worth noting that virtually
all democratic countries strive for the complete form of individual
constitutional complaint where control efficiency is absolute.

Thus, in the majority of constitutional courts, the subject of the
complaint concerns the compliance of normative legal acts or acts
of normative nature with the constitution. Alongside this, there are
limitations on the types of normative acts that can be challenged
through individual constitutional complaint. For example, in some
countries laws are subject to individual constitutional complaint,
while in Spain, other normative acts are included. The subject
of individual constitutional complaint can also extend to legal
application acts, 1. e., judicial decisions, administrative resolutions,
etc. (Switzerland, Austria, Germany, etc.).

In Azerbaijan, in 2023, the subject of individual constitutional
complaint was partially reduced. [ will try to consistently and briefly
outline the dynamics of the development of this type of complaint in
Azerbaijan, considering its current state.

The Constitutional Court in Azerbaijan has been operating
since 1998. Initially, neither the Constitution nor the primary law
“On the Constitutional Court” of 1997 envisaged the individual
constitutional complaint. There were certain concerns that the body
of constitutional control might be perceived as a 4th instance.

However, it didn’t happen and over time, the Constitutional
Court became objectively perceived by society, and during the first
constitutional reforms in 2002, the constitutional right to individual

individual constitutional complaint was granted “to everyone”
for their specific cases already heard in courts. According to the
Law, individual constitutional complaint can be submitted within
6 months after the Supreme Court decision and in cases of restricted
access to court within 3 months.

Indeed, initially, the term “everyone” concerning the application
of individual complaints was sometimes interpreted broadly.
However, in accordance with the Constitution and established
practice, the concept of “everyone” refers to individuals regardless
of citizenship, social associations, legal entities, municipalities, and
all subjects possessing legal freedom.

It should be noted that since 2002, the right to submit a specific
case (already under consideration) has also been granted to
the courts. This significantly strengthened the close and active
collaboration between the Constitutional Court and the courts of
general and administrative jurisdiction. Local and appellate courts
currently refer to the Constitutional Court, invoking the principle
of “legal certainty,” in anticipation of a decision on uniform
interpretation of legal norms or their specific parts.

The Constitutional Court in many of its decisions has referred
to the principle of legal certainty, provided interpretations of
law and the Constitution, and established uniform judicial
practice, effectively carrying out the functions of the Supreme
Court’s Plenum.

[ won’t delve into the question of “legal certainty” as it’s
a voluminous principle and could be the topic of a separate
conversation, but I’ll mention that the Constitutional Court of
Azerbaijan, in 95 out of 550 of its decisions, citing the principle
of legal certainty in the context of uniform legal understanding,
significantly influenced the reinforcement of individual rights
protection overall.

Using a broad scope of individual constitutional complaint,
the Constitutional Court of Azerbaijan, in rare cases overturning
the Supreme Court’s decisions, has effectively drawn attention
not only from judges but also from the entire legal community.
Such decisions were based on criteria for a clear understanding of
constitutional principles, norms, and values.

The broad scope of individual constitutional complaints
allowed the Constitutional Court to become an effective tool in
safeguarding human rights and freedoms. These decisions covered
civil, family, tax, labor, and other legal relationships. At the same
time, a relatively small number of the complaints considered can
be explained by the subsidiary nature of constitutional proceedings.
The body of constitutional control in Azerbaijan selectively
addresses complaints and only takes into consideration those that
are generally important for judicial practice and the law as a whole.

As previously noted, in July 2023, the powers of the
Constitutional Court regarding the examination of individual
complaints were modified. The new changes in the Law on the
Constitutional Court provide for an evaluation of Supreme Court
decisions only in terms of the constitutionality of the applied legal
norm. Thus, one of the most important functions of the constitutional
control body in terms of reviewing a individual constitutional
complaint, namely the assessment of the constitutionality and
constitutional meaning of the applied legal norm, is strengthened.

Subsidiarity is mainly characteristic of international judicial
bodies. However, even constitutional courts, due to the unique
nature of the judicial process as a means of protecting human rights
within the domestic legal system of states, operate facultatively.
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This is precisely why considering constitutional courts as the final
instance in the domestic legal system could be seen as a barrier to
individuals’ access to international legal protection means and could
overly burden constitutional courts. On the other hand, it should be
considered that constitutional courts function within a specialized
jurisdiction and fulfill a policy-legal function, obliging them to
remain outside the hierarchical structure.

The inadmissibility of considering the Constitutional Court of
Azerbaijan as the final instance within the domestic legal system
was also confirmed by the decision of the European Court of
Human Rights in the case of G. Babayev v. Azerbaijan on May 24,
2004. In this decision, the European Court expressed its position
regarding the exhaustion of domestic legal remedies in the Republic
of Azerbaijan. The Court noted: “In the Republic of Azerbaijan, for
the purpose of submitting a complaint to the European Court, the
moment of exhaustion of domestic legal remedies is the decision of
the cassation panel.”

Thus, the Constitutional Court, based on its subsidiary role,
approached constitutional control with caution regarding judicial
practice. However, as the Venice Commission of the Council of
Europe stated, constitutional control over judicial acts causes certain
frictions in the approaches to interpreting law in the context of the
highest cassation instance. Accordingly, the ‘broad’ individual
constitutional complaint in Azerbaijan was not an exception.

In July 2023, the Constitutional Court’s authority to review
individual complaints was somewhat narrowed. However, it should
be noted that the Venice Commission has always advocated for
a full individual constitutional complaint, considering that it would
alleviate the workload on European institutions and especially
the ECtHR.

Thus, the recent changes to the Law “On the Constitutional
Court” provide for the assessment of Supreme Court decisions
only in terms of the constitutionality of the applied normative-
legal act. For example, in Latvia, in the early 2000s, a similar
limited procedure for individual constitutional complaints was
initially adopted and caused much debate over the reduction in the
effectiveness of constitutional control.

Unfortunately, in Azerbaijan, they have moved from a broad
form to a limited form of complaints. Presumably, this is due
to discrepancies in the approaches to interpreting legal norms
among the courts. However, as I noted, the priority number of the
Constitutional Court’s decisions based on appeals from general
courts and the increase in the number of appeals from the Supreme
Court suggest otherwise.

Thus, the criteria for evaluating the applied law by the courts
or the legal procedures used by the courts are outside the scope of
constitutional control. However, one of the important functions of
the constitutional control body in reviewing individual constitutional
complaints is to assess the constitutionality and constitutional
meaning of the applied legal norm, therefore, its proper application.

It should be noted that recent changes did not affect the
provisions of Article 34.7 of the Law on the Constitutional Court,
which specify the requirements for the content of a individual
constitutional complaint, where the complainant must justify the
violation of their rights and freedoms by the contested normative-
legal, judicial, or municipal act.

Therequirements set out for a individual constitutional complaint
essentially indicate a formal-legal examination of the dispute. The
complainant’s justification of the violation of constitutional rights
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by a judicial act obliges the constitutional control body to assess the
criteria for applying the normative act in line with the Constitution.

In summary, it worth emphasizing that the individual
constitutional complaint is an effective means of protecting
constitutional rights and freedoms. The individual constitutional
complaint, as a constitutional procedural tool, provides a legal
opportunity that propels the defense of the rights and freedoms of
everyone. Therefore, countries should strive to implement a full
normative individual constitutional complaint in the practice of
constitutional courts.
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lapamxkaes [Ix. InauBinyaabna
ckapra B Pecny0uini Asep0Oaiifzkan

AHoranis. [nnuBigyanbHa KOHCTUTYLIHHA cKapra € edek-
THUBHUM 3acO00M 3aXUCTy KOHCTUTYIUIMHMX IIpaB Ta CBOOOI.
InpuBinyanbHa KOHCTUTYLIHHA cKapra, sIK KOHCTUTYLiNHUI
HPOLEAYPHUM IHCTPYMEHT, HAJa€ MPABOBY MOXIIMBICTb, sIKa
CIIpHUSI€ 3aXUCTY IIPaB Ta cBOOO KOXKHOT0. ToMy KpaiHu HOBUHHI
IparHyTy BIOPOBAJUTH IOBHY iHIMBiAyallbHy KOHCTUTYLiiHY
CKapry B MPaKTHKY KOHCTUTYLINHUX cyaiB. Y sunHi 2023 poky
noBHoBakeHH Koncruryniitnoro Cyny A3sepOailJpkaHChKOT
PecnyOniky 010 po3misay iHIUBIAYalbHUX KOHCTUTYLIHHHX
ckapr Oymu Jeskoro Miporo oOMmexeHi. OnHaK BapTo 3a3Ha-
yuTH, o Beneniancbka KoMicis 3aBxau MiTpUMyBaja IOBHY
IHIMBiAyalbHy KOHCTUTYLIMHY CKapry, BBa)Karouu, ILI0 Iie
HOJIETIINTD 3aBAHTAXKEHHSI Ha €BPOINEIChKI IHCTUTYTH, 0CO0-
muBo €CIUIL Iupokuii 3MicT iHAUBIAYaIbHOT KOHCTUTYLIHHOL
ckapru Jo3eonus Koncruryniinomy Cyny AsepOailvkaHChKOT
Pecry0Oniku craty epeKTUBHUM IHCTPYMEHTOM Y cepi 3aXUCTy
npaB 1 cBoOox sonuHM. Li pilleHHS OXOIUTIOBAJIM LMBUIBHI,
ciMeliHi, MOAATKOBI, TPY/OBi Ta iHIII IpaBoBi BigHOCUHHU. [Ipu
IIbOMY BiIHOCHO HEBEJIMKA KUJIbKICTb PO3IISHYTUX CKapr IOSC-
HIOETBCSI CyOCHiapHUM XapakTepoM KOHCTHTYLIHHOI mpo-
nenypu. OpraH KOHCTUTYLIHHOTO KOHTPOIO B A3epOaiipKaHi
CTaBUThCS O CKapr BUOIPKOBO i IpuiiMae B po3nIs JMILIE Ti,
SIKI 3arajioM € BXKJIMBUMM JUIS CYJJOBOI PAKTHKHU Ta [IpaBa B3a-
rami. SIk Bxe 3a3Hadanocs, B umHi 2023 poKy MOBHOBa)KCHHS

KOHCTUTYLiliHA
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Koncruryuniitnoro Cyny AszepOaiimxaHcbkoi PecryOmiku 1mozno
o3Iy IHAMBIAYaldbHUX cKapr Oyau 3miHeHi. HoBi 3MiHM
B 3akoni mpo KoncrurymiiiHuii cyn mnepen0avaroTh OLUHKY
pimens BepxoBHoro Cyny Asep0aitmkancekoi PecryOniku
JIMIIE B YACTHHI KOHCTUTYLIHHOCTI 3aCTOCOBAHOTO HOPMaTHBHO-
MPABOBOTO aKkTa. TakuM YMHOM, ITOCUJICHA OJIHA 3 HAWBAYKIIUBI-
mux (QyHKUii opraHy KOHCTUTYLIHHOIO KOHTPOJIO LIOJ0 PO3-
DIy 1HAUBIYyaabHOT KOHCTUTYLIHOI CKapry, a caMe — OLliHKa
KOHCTUTYLIMHOCTI Ta KOHCTUTYLIMHOTO 3MICTy 3aCTOCOBAHOI

HOpMU TpaBa. Bumorn, nepenbaueni 1yt iHANWBILyaIbHOI KOH-
CTUTYLIMHOI CKapry, BKa3yloTb Ha (h)OpMaJIbHO-IIPAaBOBUII aHa-
mi3 cynepedkd. OOIpyHTYBaHHSI CKapyKHHMKA TPO MOPYIICHHS
KOHCTUTYLIMHUX IpaB CyAOBUM aKTOM 3000B’SI3y€ OpraH KOH-
CTUTYLIIIIHOTO KOHTPOJIIO OLHUTHU KPHUTEPii 3aCTOCYBaHHS HOP-
MAaTHUBHOTO aKTy BignoBiaHo 10 Koncruryii.

KurouoBi cjioBa: KOHCTHTYLiMHA cKapra, iHIUBiZyaibHa
KOHCTUTYILIHHA CKapra, KOHCTUTYLiHHI MpaBa, KOHCTUTYLiiHI
cymu, €Bporeiicbkuii Cyn 3 TIpaB JIFOIWHHA, KOHCTUTYIIOHAII3M.
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